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The Project Director, NHAI V. M. Hakeem & ANR.                        

: A Critical Analysis  

Devansh Dixit, Gujarat National Law University.* 

 

Abstract 

 

Section 34 of the Arbitration and Conciliation Act, 19961 (“Arbitration Act”) 

gives recourse to anyone aggrieved by an arbitral award by providing them with 

an opportunity to file an application seeking to set aside such arbitral award. 

Whether this power includes the power to modify the arbitral award is a point 

on which there have been divergent judicial opinions by the Indian High Courts, 

and the legal position has primarily been unclear in the Indian arbitration regime.  

The Apex Court, through its decision in The Project Director, NHAI v. M. 

Hakeem & Anr2, has cleared the air around this decades-old debate and has held 

that inclusion of the power to modify an arbitral award in section 34 would be 

crossing the “Lakshaman Rekha” reaffirming the position that the statute 

envisions minimal court intervention in arbitral awards.   
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1The Arbitration and Conciliation Act, 1996, § 34, No. 26, Acts of Parliament, 1996 (India).  
2The Project Director, NHAI v. M. Hakeem & Anr, LL 2021 SC 311.   
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I. Brief Facts 

 

The matter is concerned with several notifications issued by the NHAI under the National 

Highways Act3 in 2009. The said act gives a competent authority the power to determine the sum 

payable on compulsory acquisition of land. If a party is not satisfied with the awarded amount, 

Section 3G (5) of the NH Act provides them with the opportunity to move an application. The 

amount is then determined by an arbitrator appointed by the Central government.  

In the instant case, the said competent authority was the Special District Revenue Officer (SDRO), 

who awarded the amounts on the ‘guideline value’ of the respective lands resulting in meagre 

compensation for such lands. The aggrieved party preferred an appeal before the District and 

Sessions Judge under Section 34 of the Act, who modified and increased the value of the amounts 

awarded. The NHAI challenged this before the Division Bench of Madras High Court, which 

decided against it and upheld the award by the lower court while interpreting that Section 34 of 

the Act permitted the modification of the arbitral award.  

 

II. Parties Submission 

 

The NHAI contended that the scope of power provided under Section 34 is limited compared to 

the Arbitration Act, 1940, which expressly provided the courts with the power to modify an award. 

It argued that a challenge under the section is not a challenge on the merits of the award. The 

Arbitration and Conciliation Act, 1996 is modelled on the UNCITRAL Model Law on 

International Commercial Arbitration, 1985, particularly restricting the grounds of challenging an 

award and the remedy provided by the courts, which is either “setting aside” or “remitting” the 

award in limited circumstances. Therefore, it does not give the power to modify an arbitral award. 

Further, it also argued that although the arbitration process under Section 3G (5) of the NH Act is 

not consensual, and even if it was, the interpretation of Section 34 remains the same.  

 
3The National Highways Act, 1956, No. 48, Acts of Parliament, 1956 (India).  
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Lastly, the NHAI relied on several precedents of the Supreme Court wherein it was held that an 

arbitration award under Section 34 cannot be modified and argued that the Madras High Court 

wrongly took the contrary view in Balaswamy v. ISG Novasoft Technologies Limited4, where an 

award was modified under Section 15 of the Arbitration Act, 1940.   

The landowners contended that the NHAI had complied with the District Judge’s order in some 

cases without appealing the award, and being ‘state’ under Article 12 of the Indian Constitution, 

it was prohibited from selectively filing appeals against some of the District Judge’s judgements 

and not against the other. Further, it was argued that the compensation for respective lands was 

“abysmally low”, and the District Judge enhanced the amount regarding the sale deeds of the lands. 

If a narrow interpretation is given to Section 34, it will lead to an ineffective remedy, as setting 

aside the arbitral award would only result in a fresh arbitration proceeding before an arbitrator 

appointed by the Central government. While the landowners agreed that relying on Gayatri 

Balaswamy5 was incorrect law, they argued that the High Court rightly distinguished “consensual 

arbitration” and an arbitrator appointed by the government who is just another government servant 

merely putting a stamp on the award amount.  

 

III. Ratio 

 

The Supreme court held that Section 34 is a truncated right with limited remedies, either setting 

aside the award or remitting the matter to the arbitral tribunal. The court observed that the 

interpretation of a statutory provision required one to understand the legislature’s intention, which 

was explicit in this scenario. The Arbitration and Conciliation Act was designed after the 

UNCITRAL Model Law was intended to maintain the principle of minimal interference of the 

courts in the arbitration process.  

 

 
4Gayatri Balaswamy v. ISG Novasoft Technologies Ltd., 2019 SCC OnLine Mad 15189 [hereinafter 

“BALASWAMY”]. 
5Id.  
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Furthermore, the court highlighted that the reliance of the High Court on the Gayatri Balaswamy 

case6 was erroneous as in that judgement, the cases relied on were such that the award was 

modified by the Supreme Court exercising its power under Article 142 of the Constitution and 

hence, cannot be read into the wording of Section 34 of the Act as a power to modify, revise or 

change awards. The High Court was bound by the judgements of the Supreme Court, including 

the McDermott International Inc. v Burn Standard Co. Ltd.7   

Lastly, the SC observed that unequal treatment in payment of award to persons in similar positions 

could not be allowed based on the contention that there was some public purpose involved, and it 

is crucial to expedite the land acquisition process. Based on this observation, the court dismissed 

the appeal made by the NHAI.  

 

IV. Analysis 

 

The judgement is undoubtedly a welcome move as by restricting the power under Section 34, the 

SC has minimized the intervention of the courts in arbitral proceedings strengthening India’s 

position as an arbitration-friendly seat. Section 34 of the 1996 Act has been modelled upon Article 

34 of the UNCITRAL Model Law, sparingly empowering a national court to annul the part either 

wholly or in part. Further, the legislature diverted from the earlier position in the Arbitration Act, 

1940, which expressly provided for such modification under Section 15. Hence, it could be 

concluded that the legislature intended to curtail judicial interference in arbitral awards. The 

question that was raised in the instant case had already been settled by the Apex Court though 

some clarification was needed.  

 

 

 
6Id.  
7McDermott International Inc. v. Burn Standard Co. Ltd, (2006) 11 SCC 181 [hereinafter “MCDERMOTT”].  
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In McDermott International Inc. v Burn Standard Co. Ltd8, the SC had already expressed that 

under Section 34, the courts have no authority to modify an arbitrator’s fault, limiting their power 

to either quashing or setting aside the award, allowing the parties to commence fresh arbitration 

proceedings.  

 

The confusion was created by the 2014 judgment in ONGC Ltd v Western Gecco International 

Ltd9 when the SC gave an expansive interpretation of “public policy of India” under section 34. 

However, the legislature made the position clear by amending Section 34 in 2015 and restricting 

the meaning of arbitral awards in contravention to the public policy of India to the following 

categories: 

 

(a) Award has been induced by corruption or fraud.  

(b) The award is against the fundamental policy of Indian Law  

(c) Award contradicts basic notions of morality and justice  

 

The Supreme Court has also held in Maharashtra State Electricity Distribution Co. Ltd. v. Data 

Switchgear Ltd.10 that Section 34 does not give the power of an appellate body to the court, and it 

cannot go into the merits of the award. This was followed by the SC judgement in Ssangyong 

Engg. & Construction Co. Ltd. v. NHAI11 wherein, it held that Section 34 did not allow for a 

challenge on the merits of an award and the award cannot be modified. This was later reiterated in 

PSA SICAL Terminals Pvt. Ltd. v. The Board of Trustees of V.O. Chidambrankar Port Trust 

Tuticorin and Others12.  

 

 
8Id.  
9ONGC Ltd v. Western Gecco International Ltd, 2014 (4) ARBLR 307.  
10Maharashtra State Electricity Distribution Co. Ltd. v. Data Switchgear Ltd., (2018) 3 SCC 133.  
11Ssangyong Engg. & Construction Co. Ltd. v. NHAI, 2019 SCC OnLine SC 677.   
12PSA SICAL Terminals Pvt. Ltd. v. The Board of Trustees of V.O. Chidambrankar Port Trust Tuticorin and Others, 

2021 SCC OnLine SC 508.   
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Yet, there was confusion, and the position seemed unclear because the Supreme Court remained 

silent on “what constituted as modification of arbitral award under Section 34?”. Hence, several 

High Court judgements relied on cases like Gayatri Balaswamy v. ISG Novasoft Technologies13 to 

justify modification under Section 34 of the Arbitration Act, ignoring the fact that SC exercised 

its power under Article 142 of the Indian Constitution to pass such an order or decree for doing 

complete justice in any matter and not under Section 34. There are several SC judgments, including 

Gautam Constructions and Fisheries Ltd. v National Bank for Agriculture & Rural Development14 

and Krishna Bhagya Jala Nigam Ltd. v. G Harischandra Reddy15, wherein the SC has changed the 

figure or the interest of the awarded amount. This led to an apparent confusion among the lower 

courts.  

The present judgment helped clarify the position, deconstructing the incorrect notion by justifying 

the Apex court’s action in light of Article 142, which is exercised to do complete justice. In fact, 

in this case, the SC dismissed the appeal as most of the challenged arbitral awards were 7-10 years 

old. The order for de novo arbitration before an arbitrator appointed by the central government 

would be unfair to the parties.   

                                                          

V. Conclusion 

 

The judgment has now settled the position of law prohibiting courts from modifying the arbitral 

awards under Section 34 of the Arbitration Act. However, it is a different discussion whether there 

is a need for such a provision providing powers of modification by courts. While discussing the 

positions of law in different countries such as USA and UK, the court noted that they had such 

provisions but left it to the Parliament to amend the statute. Nonetheless, the present decision has 

sought to put the issue to rest by clarifying the law until the Parliament introduces any amendment.   

 

 
13BALASWAMY, supra note 4.   
14Gautam Constructions and Fisheries Ltd. v. National Bank for Agriculture & Rural Development, AIR 2000 SC 

3018.   
15Krishna Bhagya Jala Nigam Ltd. v. G Harischandra Reddy, 2007 AIR SCW 527.   


