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Abstract

The International Criminal Court (ICC) currently prosecutes four core
international crimes: genocide, crimes against humanity, war crimes, and the
crime of aggression. However, the escalating global environmental crisis
demands urgent consideration of ecocide as a fifth international crime. This
article examines the legal, moral, and practical imperatives for incorporating
ecocide into the Rome Statute framework. Through comprehensive analysis
of existing international environmental law, precedential cases, and emerging
state practice, this study demonstrates that environmental destruction on a
massive scale constitutes a crime of comparable gravity to existing
international crimes. The article explores definitional challenges,
jurisdictional considerations, and implementation mechanisms while
addressing counterarguments regarding sovereignty and economic
development. With climate change causing an estimated 250,000 additional
deaths annually between 2030-2050 and environmental degradation
affecting over 3.2 billion people globally, the international community faces
an unprecedented crisis requiring criminal law intervention. The research
employs doctrinal legal analysis, comparative law methodology, and
empirical data assessment to establish that ecocide recognition would fill
critical enforcement gaps in international environmental protection. The
findings suggest that ecocide criminalization would enhance deterrence,
provide justice for affected communities, and strengthen the ICC's mandate
as guardian of humanity's collective interests. This article concludes that the
Rome Statute's amendment process should be initiated to include ecocide,
particularly given growing momentum from civil society, legal scholars, and
progressive state actors.
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1. Introduction

The International Criminal Court stands at a pivotal juncture in its institutional evolution.
Established to prosecute the "most serious crimes of concern to the international community as
a whole,"! the ICC has traditionally focused on crimes targeting human victims directly.
However, the accelerating environmental crisis presents unprecedented challenges that
transcend traditional boundaries of international criminal law. The concept of ecocide—
defined as widespread, severe, or systematic destruction of the natural environment—emerges
as a compelling candidate for recognition as the fifth international crime under the Rome
Statute.

Environmental destruction now rivals armed conflict in its capacity to cause mass suffering
and threaten human survival. The Intergovernmental Panel on Climate Change reports that
human activities have unequivocally warmed the planet, with global surface temperature
increasing by 1.09°C since 1850-1900.2 This warming directly contributes to extreme weather
events that killed approximately 410,000 people between 1999-2018, with economic losses
exceeding $2.97 trillion.® Beyond immediate casualties, environmental degradation
undermines fundamental human rights, displaces populations, and threatens the very
foundations of civilized society.

The inadequacy of existing international environmental law becomes apparent when
confronting these challenges. While numerous treaties address specific environmental
concerns, enforcement mechanisms remain weak, sanctions insufficient, and deterrent effects
minimal. Criminal law's unique capacity for stigmatization, individual accountability, and
severe sanctions offers tools that civil and administrative remedies cannot provide. This article
argues that recognizing ecocide as an international crime would fill critical gaps in global

environmental governance while advancing the ICC's foundational mission.

! Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90, art. 5.

2 Intergovernmental Panel on Climate Change, Climate Change 2021: The Physical Science Basis, Summary for
Policymakers 4 (2021).

* Germanwatch, Global Climate Risk Index 2021, at 6 (2020).
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I1. Historical Development and Conceptual Framework

A. Origins of the Ecocide Concept

The term "ecocide" originated during the Vietnam War, coined by American plant biologist
Arthur Galston in response to widespread use of herbicides like Agent Orange.* The concept
gained prominence through environmental lawyer Polly Higgins, who proposed defining
ecocide as "the extensive destruction, damage to or loss of ecosystem(s) of a given territory,
whether by human agency or by other causes, to such an extent that peaceful enjoyment by the
inhabitants of that territory has been severely diminished.">

Legal recognition of environmental harm as a criminal matter has historical precedent. The
post-World War II Nuremberg trials addressed environmental destruction, though not as a
distinct crime category.® Subsequently, various domestic jurisdictions have criminalized
environmental harm, with over 180 countries now having environmental crime legislation.’
However, the international dimension remains underdeveloped despite growing recognition of

environmental protection's universal importance.

B. Contemporary Definition and Scope
The Independent Expert Panel for the Legal Definition of Ecocide, convened by the Stop
Ecocide Foundation, proposed defining ecocide as "unlawful or wanton acts committed with
knowledge that there is a substantial likelihood of severe and either widespread or long-term
damage to the environment being caused by those acts."® This definition incorporates several
key elements:

e Unlawful or Wanton Acts: Establishing both strict liability for violations of existing law

and culpability for egregious conduct regardless of formal legal prohibition.
e Knowledge Requirement: Requiring awareness of substantial likelihood of severe

environmental damage, balancing accountability with practical evidentiary standards.

4 Arthur W. Galston, Herbicides: A Mixed Blessing, 9 BioScience 85, 86 (1970).
5 Polly Higgins, Ecocide: The Missing Crime Against Peace 63 (2010).
® International Military Tribunal (Nuremberg), Judgment and Reasons, 41 Am. J. Int'l L. 172, 248 (1947).
7 United Nations Office on Drugs and Crime, World Wildlife Crime Report 2020, at 15 (2020).
8 Independent Expert Panel for the Legal Definition of Ecocide, Commentary and Core Text 1 (2021).
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e Severity Threshold: Limiting application to damage that is "severe" and either
"widespread or long-term," ensuring focus on truly egregious conduct.
e Environmental Scope: Encompassing terrestrial, aquatic, and atmospheric

environments, recognizing ecosystem interconnectedness.

This framework addresses criticism that earlier ecocide proposals were either too broad or too

narrow, striking a balance between comprehensive protection and prosecutorial feasibility.

III.  Legal Basis and Justification for ICC Jurisdiction

A. Rome Statute Amendment Mechanism

The Rome Statute provides mechanisms for incorporating new crimes through Article 121
(amendments) and Article 123 (review conferences).” Amendments require approval by seven-
eighths of States Parties and typically take effect after ratification by seven-eighths of States
Parties. The complexity of this process reflects the gravity of international criminal law
expansion but does not preclude ecocide inclusion given sufficient political will.

Precedent exists for Rome Statute expansion. The 2010 Kampala Review Conference
successfully adopted amendments defining the crime of aggression and extending war crimes
jurisdiction to non-international armed conflicts.!® These amendments demonstrate
institutional capacity for principled expansion when confronted with compelling evidence of
need.

B. Complementarity and Sovereignty Concerns

The principle of complementarity, whereby the ICC acts only when national courts are
unwilling or unable to prosecute, addresses sovereignty concerns regarding ecocide
jurisdiction.!! States retain primary responsibility for environmental protection within their
territories, with ICC intervention occurring only upon complementarity threshold satisfaction.
Environmental crimes often transcend national boundaries, creating unique jurisdictional
complexities that support international court involvement. Greenhouse gas emissions,

transboundary pollution, and high seas environmental damage frequently affect multiple states

° Rome Statute, supra note 1, arts. 121, 123.
19 Review Conference of the Rome Statute, Amendments to the Rome Statute of the International Criminal
Court on the Crime of Aggression, RC/Res.6 (June 11, 2010).
! Rome Statute, supra note 1, art. 17.
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or global commons, necessitating supranational legal frameworks. The ICC's existing territorial
and nationality jurisdiction bases provide adequate foundation for ecocide prosecution in
appropriate cases.

C. Gravity Threshold and Article 17 Considerations

Article 17 of the Rome Statute requires cases to be of "sufficient gravity to justify further action
by the Court."!? Environmental destruction frequently satisfies this threshold through scale,
systematic nature, and long-term consequences. Climate change alone affects over 3.3 billion
people globally, with particular severity in developing nations contributing least to the
problem.!3

The gravity assessment should consider not only immediate harm but also intergenerational
effects. Environmental destruction's irreversible nature and compound consequences
distinguish it from many traditional crimes, supporting inclusion within the ICC's mandate.
The International Court of Justice has recognized environmental protection as essential to

human rights realization, lending additional support to gravity arguments.'*

IV.  Comparative Analysis with Existing International Crimes

A. Parallels with Genocide

Ecocide shares structural similarities with genocide, particularly regarding systematic
destruction and intent to eliminate essential foundations of group life. The Genocide
Convention recognizes "deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part" as genocidal conduct.'> Environmental
destruction that threatens Indigenous peoples' traditional territories or vulnerable communities'
survival conditions exhibits comparable characteristics.

The International Court of Justice's Bosnian Genocide case established that genocide can occur
through creation of unbearable living conditions rather than direct killing.!® Climate change

and severe environmental degradation create precisely such conditions for numerous

121d.
13 Intergovernmental Panel on Climate Change, Climate Change 2022: Impacts, Adaptation and Vulnerability,
Summary for Policymakers 8§ (2022).
14 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 2010 I.C.J. 14, § 101 (Apr. 20).
15 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277, art.
2(c).
16 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 2007 I.C.J. 43, q 319 (Feb. 26).
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populations worldwide. Small island states face existential threats from sea-level rise, while

desertification displaces millions annually.!”

B. Relationship to Crimes Against Humanity

Crimes against humanity encompass widespread or systematic attacks against civilian
populations.!'® Environmental destruction often exhibits these characteristics, particularly when
perpetrated by state or corporate actors with awareness of civilian impact. The chapeau
requirements of widespread or systematic conduct align closely with ecocide's proposed
definitional elements.

Contemporary examples demonstrate this overlap. The Amazon deforestation crisis affects
Indigenous communities throughout the basin, constituting widespread harm to civilian
populations.!® Corporate actors' systematic environmental degradation in extractive industries
frequently targets vulnerable communities unable to resist through conventional legal

mechanisms.

V. Empirical Evidence Supporting Ecocide Criminalization

A. Scale of Global Environmental Crisis

Statistical evidence overwhelmingly demonstrates environmental destruction's unprecedented
scale and acceleration. The World Wildlife Fund's Living Planet Report 2022 documents an
average 69% decline in wildlife population sizes since 1970, with Latin America experiencing
94% decline.?® This represents the sixth mass extinction event in Earth's history, with human
activity as the primary driver.

Climate change impacts compound these trends. The Global Climate Risk Index identifies
weather-related disasters causing over 475,000 deaths and $2.56 trillion in losses between

2000-2019.2! Developing countries bear disproportionate costs despite minimal contribution to

17 Internal Displacement Monitoring Centre, Global Report on Internal Displacement 2022, at 18 (2022).
18 Rome Statute, supra note 1, art. 7.
19 National Institute for Space Research (Brazil), Amazon Deforestation Monitoring Program Annual Report
2022, at 12 (2023).
20'World Wildlife Fund, Living Planet Report 2022, at 6 (2022).
2l Germanwatch, supra note 3, at 4.
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cumulative emissions, highlighting environmental injustice requiring international legal

response.

B. Inadequacy of Existing Enforcement Mechanisms

Current international environmental law relies primarily on civil remedies, state-to-state
dispute resolution, and voluntary compliance mechanisms. The Paris Agreement's nationally
determined contributions approach, while innovative, lacks enforcement teeth and has proven
insufficient to limit warming to 1.5°C.?? Global emissions continue rising despite numerous
international agreements, suggesting need for stronger deterrent mechanisms.

Criminal law's unique stigmatizing effect and capacity for individual accountability offer tools
that existing approaches lack. Corporate actors often view environmental violations as cost-
benefit calculations, incorporating fines and civil penalties as business expenses. Criminal
sanctions' reputational and liberty-depriving consequences alter these calculations

fundamentally.

C. Precedential Cases Demonstrating Need
Several contemporary cases illustrate ecocide's potential application and existing legal gaps:

e Amazon Deforestation: Brazil's Amazon rainforest lost 10,476 km? in 2022, equivalent
to 2.8 football fields per minute.?* This destruction contributes significantly to global
carbon emissions while threatening Indigenous rights and global climate stability.

e Deepwater Horizon Oil Spill: The 2010 disaster released 4.9 million barrels of oil into
the Gulf of Mexico, causing extensive ecosystem damage and affecting fishing
communities for years.2* While civil penalties exceeded $20 billion, no individual faced

criminal charges commensurate with the harm's scale.

22 United Nations Framework Convention on Climate Change, Paris Agreement, Dec. 12, 2015, U.N.T.S. No.
54113, art. 2.
23 National Institute for Space Research (Brazil), supra note 19, at 8.
24 National Commission on the BP Deepwater Horizon Qil Spill and Offshore Drilling, Deep Water: The Gulf
Oil Disaster and the Future of Offshore Drilling 173 (2011).
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e Plastic Pollution: Ocean plastic pollution affects over 700 marine species, with
microplastics detected in human bloodstreams and food supplies worldwide.?> Despite

growing awareness, production continues increasing exponentially.

These cases demonstrate environmental destruction's capacity to cause harm comparable to

traditional international crimes while highlighting existing legal framework inadequacies.

VI.  Addressing Counterarguments and Implementation Challenges

A. Definitional Precision and Legal Certainty

Critics argue that ecocide definitions lack precision necessary for criminal law application. The
principle of nullum crimen sine lege requires clear, foreseeable legal standards to ensure fair
notice and prevent arbitrary prosecution.?¢ However, existing international crimes face similar
definitional challenges, with genocide's "intent to destroy" requirement and crimes against
humanity's "widespread or systematic" elements requiring case-by-case interpretation.

The proposed ecocide definition incorporates objective elements (severe, widespread or long-
term damage) with subjective requirements (knowledge or wanton disregard) that mirror
established international criminal law structures. Courts regularly interpret similar standards in

domestic environmental criminal law, demonstrating practical feasibility.

B. State Sovereignty and Development Rights

Developing nations express concern that ecocide criminalization might impede legitimate
economic development or create new forms of environmental colonialism. These concerns
deserve serious consideration, particularly given historical exploitation patterns and current
development inequalities.

However, the complementarity principle addresses these concerns by preserving primary state
jurisdiction over environmental matters. Additionally, the proposed definition's focus on

unlawful or wanton conduct excludes regulated development activities conducted with

25 United Nations Environment Programme, From Pollution to Solution: A Global Assessment of Marine Litter
and Plastic Pollution 32 (2021).
26 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171, art. 15.
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appropriate environmental safeguards. The framework could incorporate development
considerations through contextual gravity assessments and prosecutorial discretion.

C. Evidentiary and Causation Challenges

Environmental crimes often involve complex causation chains, multiple actors, and long
temporal delays between conduct and harm. Critics question whether criminal law's beyond-
reasonable-doubt standard can accommodate these complexities effectively.

Contemporary domestic environmental criminal prosecutions demonstrate these challenges'
manageability through expert testimony, scientific evidence, and established causation
principles. International criminal law already addresses complex multi-actor scenarios in cases
involving systematic crimes. Moreover, the knowledge requirement proposed for ecocide

focuses on foreseeability rather than actual causation, simplifying evidentiary requirements.

VII. Implementation Framework and Institutional Considerations

A. Prosecutorial Strategy and Case Selection

Effective ecocide prosecution requires strategic case selection focusing on clear violations with
strong evidence and significant harm. Priority should target cases involving state-sponsored
environmental destruction where governments directly perpetrate or facilitate massive
environmental harm, often through regulatory capture or deliberate policy choices that
prioritize short-term economic gains over environmental protection. Corporate systematic
violations involving repeated, willful environmental crimes by major corporate actors present
another crucial category, particularly where entities demonstrate patterns of environmental
lawbreaking across multiple jurisdictions or time periods. Transboundary environmental harm
cases affecting multiple jurisdictions or global commons warrant particular attention given
their alignment with international criminal law's core mission of addressing crimes that
transcend national boundaries. Cases involving vulnerable population targeting, where
environmental destruction disproportionately affects Indigenous peoples or other vulnerable
groups, merit priority consideration both for their human rights implications and their

demonstration of environmental injustice patterns.
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B. Cooperation and Complementarity

Successful ecocide implementation requires enhanced cooperation between the ICC, states, and
international organizations. Environmental monitoring capabilities, scientific expertise, and
evidence preservation systems need strengthening to support effective prosecutions. Regional
courts could play crucial complementary roles, as demonstrated by the Inter-American Court
of Human Rights' environmental jurisprudence.?’” National courts should receive capacity-
building support to handle ecocide cases domestically, consistent with complementarity
principles.

C. Sentencing and Reparations

Environmental crimes' unique characteristics necessitate innovative sentencing and reparations
approaches that address both punitive and restorative justice concerns. Traditional
incarceration may prove insufficient deterrent for corporate actors, suggesting need for
additional measures including corporate dissolution or restructuring for entities repeatedly
committing environmental crimes, recognizing that some corporations may be so
fundamentally compromised by environmental criminality that their continued existence poses
unacceptable risks to environmental protection. Environmental restoration orders requiring
active remediation of environmental damage represent another crucial component,
acknowledging that meaningful justice for environmental crimes must include efforts to repair
the harm caused wherever scientifically and practically feasible. Community-based reparations
compensating affected communities through development projects or direct payments address
the reality that environmental crimes often disproportionately impact vulnerable populations
who lack resources to seek redress through traditional legal mechanisms. Preventive measures
including court orders requiring environmental monitoring and compliance systems recognize
that environmental crime prevention may be more important than post-hoc punishment given

the often irreversible nature of environmental damage.

27 Advisory Opinion on the Environment and Human Rights, Inter-Am. Ct. H.R. OC-23/17 (Nov. 15, 2017).
pg. 10
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VIII. Progressive State Practice and Civil Society Momentum

A. National Legislative Developments

Several states have begun incorporating ecocide concepts into domestic legislation, creating
potential foundation for international recognition. France's proposed constitutional amendment
recognizing ecocide demonstrates growing governmental interest.?® Belgium, Luxembourg,
and other European Union members are considering similar measures.

Indigenous legal systems increasingly influence domestic environmental law, with New
Zealand granting legal personhood to rivers and forests.?’ These developments reflect growing
recognition of environmental protection's fundamental importance and provide models for

international law evolution.

B. Civil Society and Academic Support

The Stop Ecocide International campaign has mobilized significant civil society support for
ecocide recognition, including endorsements from prominent legal scholars, environmental
organizations, and Indigenous rights groups.> Academic support spans multiple disciplines,
with environmental law, international criminal law, and human rights scholars contributing to
definitional and implementation discussions. Legal education increasingly incorporates
environmental crime concepts, preparing future practitioners for expanded enforcement
frameworks. Law school clinics and moot court competitions focusing on environmental

crimes demonstrate growing pedagogical emphasis.

C. European Union and Regional Organization Engagement

The European Parliament has called for ecocide recognition in multiple resolutions, with
growing member state support.>! The European Union's proposed Environmental Crime
Directive strengthens domestic environmental criminal law, potentially creating precedent for

international expansion. Regional organizations including the African Union and Organization

28 French National Assembly, Constitutional Amendment Proposal No. 3787 (2020).

2 Te Urewera Act 2014 (N.Z.); Whanganui River Claims Settlement Act 2017 (N.Z.).

30 Stop Ecocide International, Annual Report 2022, at 14 (2022).

31 European Parliament, Resolution on EU Action to Combat Environmental Crime, 2020/2006(INI) (Jan. 28,
2021).
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of American States have expressed interest in environmental crime concepts, though formal
adoption remains pending. Inter-governmental organizational support could provide crucial

momentum for Rome Statute amendment processes.

IX.  Future Prospects and Strategic Recommendations

A. Amendment Process Timeline

Rome Statute amendment requires sustained diplomatic effort over multiple years, with
realistic timeline expectations based on historical precedent. The amendment process would
likely require an initial coalition-building phase spanning two to three years focused on
developing sufficient state support for amendment proposal, including extensive diplomatic
outreach, technical assistance to developing nations, and addressing sovereignty concerns
through careful consultation processes. A review conference convening period of
approximately one year would involve formal consideration of amendment language, with
detailed negotiations over definitional elements, jurisdictional scope, and implementation
mechanisms. The ratification period could extend five to seven years given the requirement for
achieving seven-eighths state party approval, necessitating sustained advocacy and addressing
evolving political concerns across diverse jurisdictions. An implementation phase spanning
two to three years would focus on developing prosecutorial guidelines and institutional
capacity, including training programs for court personnel, evidence-gathering protocols for
environmental crimes, and coordination mechanisms with environmental monitoring
organizations.

Strategic priorities include engaging key regional leaders, building developing nation support
through capacity-building assistance, and addressing sovereignty concerns through careful

drafting.

B. Interim Measures and Alternative Approaches

While pursuing Rome Statute amendment, interim measures could advance ecocide concepts
through multiple complementary approaches. Prosecutorial policy development could see the
ICC Prosecutor clarify environmental crime prosecution possibilities under existing statutes,

particularly exploring whether severe environmental destruction in armed conflict contexts

pg. 12
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might constitute war crimes or whether systematic environmental attacks on civilian
populations could qualify as crimes against humanity. Regional court jurisdiction expansion
could involve regional human rights courts developing more robust environmental crime
jurisprudence, building on existing environmental rights decisions to establish clearer criminal
law frameworks at regional levels. Universal jurisdiction adoption could enable states to
incorporate ecocide concepts into domestic law with universal jurisdiction provisions, allowing
prosecution of environmental crimes regardless of where they occur, thereby creating a
patchwork of international enforcement mechanisms that could eventually support broader
international recognition. International treaty development could establish alternative
international court mechanisms with explicit ecocide jurisdiction, potentially supplementing

ICC work while building momentum for eventual Rome Statute amendment.

C. Long-term Vision and Impact Assessment

Ecocide recognition could transform international environmental governance through multiple
interconnected mechanisms that extend far beyond direct prosecutorial impacts. Enhanced
deterrence would emerge as corporate and state actors face meaningful criminal sanctions for
environmental destruction, fundamentally altering cost-benefit calculations that currently treat
environmental violations as acceptable business expenses or political choices. Strengthened
victim rights would provide affected communities with access to international criminal justice
mechanisms, offering both symbolic recognition of their suffering and practical remedies
through reparations programs designed specifically for environmental harm. Improved
international cooperation would result from shared criminal law frameworks facilitating cross-
border environmental enforcement, creating standardized evidence-sharing protocols,
extradition procedures, and mutual legal assistance mechanisms specifically adapted to
environmental crime characteristics. Advanced intergenerational justice would ensure future
generations' interests receive explicit legal protection, acknowledging that environmental
crimes uniquely threaten those who cannot advocate for themselves in contemporary political

Pprocessces.
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Impact assessment should consider both direct prosecutorial effects and broader systemic

changes resulting from enhanced environmental crime recognition.

X. Conclusion

The case for recognizing ecocide as the fifth international crime under the Rome Statute rests
on compelling legal, moral, and practical foundations. Environmental destruction now
threatens human survival on scales comparable to traditional international crimes, while
existing legal frameworks prove inadequate to address these challenges effectively. The
proposed ecocide definition provides sufficient legal precision for criminal law application
while addressing legitimate sovereignty and development concerns.Statistical evidence
demonstrates environmental crisis severity, with climate change alone affecting billions of
people and causing hundreds of thousands of deaths annually. This harm occurs through
systematic processes involving identifiable actors who possess knowledge of likely

consequences—precisely the conduct international criminal law was designed to address.

Implementing ecocide recognition requires sustained effort, strategic coalition-building, and
careful attention to developing nation concerns. However, growing civil society momentum,
progressive state practice, and academic support suggest favorable conditions for eventual
success. The Rome Statute's amendment process, though complex, provides established

mechanisms for principled expansion when confronting compelling evidence of need.

The International Criminal Court faces a historic opportunity to expand its mandate in service
of humanity's collective survival. Environmental destruction threatens not only current
populations but future generations who lack voice in contemporary decision-making processes.
Recognizing ecocide as an international crime would advance the ICC's foundational mission

while providing essential tools for confronting civilization's greatest challenge.
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As the climate crisis accelerates and environmental degradation intensifies, the international
community must choose between maintaining inadequate status quo approaches or embracing
transformative legal frameworks commensurate with the challenge's scale. Ecocide recognition
represents such a framework—one that could help secure a habitable planet for future
generations while delivering justice for those suffering environmental harm today. The time
for incremental environmental protection measures has passed. The era of environmental crime

accountability must begin.



