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Abstract 

 

The security or protection given against a loss or other form of financial burden 

is referred to as indemnity. A contract of indemnity is a contract in which one 

party protects another from financial loss or burden on the basis of the terms of 

the contract. Section 124 and Section 125 of the Indian Contract Act, 1872 

extensively cover and provide for contract of indemnity. However, there are 

certain shortcomings in the same such as need for express contracts, the silence 

of the provisions on the rights of the indemnifier etc. 
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I. Introduction   

                                                                           

Indemnity means the security or protection against a loss or other financial burden. A contract of 

indemnity means a contract wherein one party indemnifies another from financial loss or burden. 

Contract of Indemnity provides for two parties an indemnifier and an indemnity holder. The 

individual who makes good the loss is known as the indemnifier and the individual against whom 

the loss is to be made good is called the indemnity holder. The sections dealing with contract of 

indemnity in India are provisioned under Section 1241 and 1252 of The Indian Contracts Act, 1872.  

 

II. Analysis 

 

Section 124 of the Indian Contract Act, 1872 states, 

“124. “Contract of indemnity” defined.—A contract by which one party promises to save 

the other from loss caused to him by the conduct of the promisor himself, or by the conduct 

of any other person, is called a “contract of indemnity.”” 

From a basic reading of this we can see that there are certain essential for there to be a valid 

Contract of Indemnity and valid recover under such a contract.  

These include, primarily the existence of a valid contract as defined under Indian Contract Act, 

1872. Thus, for there to be a valid Contract of Indemnity the existence of a valid contract as 

provisioned under Section 103 of The Indian Contract Act, 1872 is a pre requisite. Furthermore, 

for a contract of indemnity there needs to be a promise by one party (the indemnifier) to save the 

other party (the indemnity holder) of the contract from loss. Therefore, there must be two parties.  

Coming to the issue of recovery of loss the Section 124, clearly states that there must be some 

definitive loss caused to the indemnity holder as a result of conduct of indemnifier or a third party.  

 
1 The Indian Contract Act, 1872, Section 124 (1872) 
2 The Indian Contract Act, 1872, Section 125 (1872) 
3 The Indian Contract Act, 1872, Section 10 (1872) 
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This is the first considerable problem or shortcoming of the legal provision. The implementation 

of this results in a situation where only losses arising from human agency are covered and natural 

calamities and accidents will not be covered. This was also settled down in Gajanan Moreshwar 

Parelkar vs Moreshwar Madan Mantri4, wherein in court stated that Section 124 is only 

applicable to cases where loss is caused by conduct of indemnifier himself or by the conduct of 

any other person but not in “classes of cases where the indemnity arises from. loss caused by 

events or accidents which do not or may not depend upon the conduct of the indemnifier or any 

other person, or by reason of liability incurred by something done by the indemnified at the request 

of the indemnifier.”5.  

The second major problem or shortcoming relates to the nature of the indemnity contract. One can 

infer from the language of Section 124 that it only covers situation wherein the contract of 

indemnity has been entered into expressly. In English Law the contract of indemnity covers 

express contracts as well as implied contracts of indemnity. In Adamson vs Jarvis6, the plaintiff 

(Adamson) had sold cattle on the instructions of the defendant (Jarvis). However, it was found out 

that Jarvis was not the owner of the cattle. The real owner sued Adamson. Adamson in turn sued 

Jarvis for indemnity. The court in this landmark case held that there was an implied promise to 

indemnify. If this situation would have happened in India the court would have probably ruled in 

favor of Jarvis as there was no express promise. However, there has been certain relief provided 

by the judiciary in cases such as The Secretary Of State vs The Bank Of India Limited7, herein a 

broker possessing a promissory note with fake endorsement, endorsed it to a bank. The bank 

received a renewed note from the Public Debt Office. However, the broker was not the real owner 

and the real owner sued the Secretary of State who in turn sued the bank. The court in this case to 

promote equity and justness, held that there was implied indemnity despite the legal provisions.  

Section 1258 of goes on to talk about the rights of the indemnity holder (indemnified individual). 

Section 125 states, 

 
4 Gajanan Moreshwar Parelkar vs Moreshwar Madan Mantri, (1942) 44 BOMLR 703 
5 Gajanan Moreshwar Parelkar vs Moreshwar Madan Mantri, (1942) 44 BOMLR 703 
6 Adamson vs Jarvis, (1827) 4 Bing 66 
7 The Secretary Of State vs The Bank Of India Limited, (1940) 42 BOMLR 175 
8 The Indian Contract Act, 1872, Section 125 (1872) 
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“125. Rights of indemnity-holder when sued.—The promisee in a contract of indemnity, 

acting within the scope of his authority, is entitled to recover from the promisor— —The 

promisee in a contract of indemnity, acting within the scope of his authority, is entitled to 

recover from the promisor—" 

(1) all damages which he may be compelled to pay in any suit in respect of any matter to 

which the promise to indemnify applies; 

(2) all costs which he may be compelled to pay in any such suit if, in bringing or defending 

it, he did not contravene the orders of the promisor, and acted as it would have been prudent 

for him to act in the absence of any contract of indemnity, or if the promisor authorized him 

to bring or defend the suit; 

(3) all sums which he may have paid under the terms of any compromise of any such suit, if 

the compromise was not contrary to the orders of the promisor, and was one which it would 

have been prudent for the promisee to make in the absence of any contract of indemnity, or 

if the promisor authorized him to compromise the suit.” 

Section 125 of Indian Contract Act implies through the use of words such as “recover”, that a 

recovery can be made under contract of indemnity only when the indemnity holder has suffered 

some loss or made certain payment in the indemnified matter. This is also the case with the English 

Common Law which follows the principle “you must be damnified before you can claim to be 

indemnified.” This principle was also held up in Shankar Nimbaji Vs Laxman Sapdu9. However, 

this principle seems to be a bit unsound as the whole purpose of contract of indemnity is for the 

burden of the indemnity holder to be lessened. The judiciary has provided relief in this matter. In 

Gajanan Moreshwar Parelkar V. Moreshwar Madan Mantri10 the court ruled that “It is clear that 

this might under certain circumstances throw an intolerable burden upon the indemnity holder. 

He might not be in a position to satisfy the judgment and yet he could not avail himself of his 

indemnity till he had done so. Therefore, the court of equity held that if his liability had become 

absolute then he was entitled either to get the indemnifier to pay off the claim or to pay into court 

sufficient money which would constitute a fund for paying off the claim wherever it was made.”.  

 
9 Shankar Nimbaji Vs Laxman Sapdu, AIR 1940 Bom 161 
10 Gajanan Moreshwar Parelkar V/s Moreshwar Madan Mantri. AIR 1942 Bom 302, 304 
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This opinion has been upheld by numerous other High Courts. The Allahabad High Court in Shiam 

Lal vs Abdul Salam11, the Madras High Court in Ramalingathudayar vs Unnamalai Achi12 and the 

Patna High Court in Chunnibhai Patel vs Natha Bhai Patel13 have agreed with the principle that 

the indemnity holder can require the indemnifier to make good a loss when liability of the 

indemnity holder becomes clear. Another area of concern in the legal provisions in regards to 

contract of indemnity is the absence of any section talking about the rights of the indemnifier.  

 

III. Conclusion  

 

The legal provision regarding the contract of indemnity is extremely concise and thus miss the 

mark on a few counts;  

• The need for express contracts. 

• Necessity of losses resulting from human autonomy. 

• The need for indemnity holder to suffer loss before indemnifier steps in. 

• The silence of the provisions on the rights of the indemnifier.  

The judiciary has stepped in to promote justice and equity, and helped the people involved on 

numerous occasions. However, it’s time for these issues to be addressed directly through statutory 

action. Amendments need to be made to ensure that implied contracts of indemnity have the effect 

as an express contract. Section 124 should also be made to include to cover losses resulting from 

natural calamities and accidents.  

Furthermore, the language of Section 125 needs to be corrected to ensure that the purpose of a 

contract of indemnity is upheld and the widespread principle laid down by the judiciary is correctly 

reflected. Lastly, the silence on the rights of the indemnifier needs to be broken and there needs to 

be a provision which talks about the indemnifier’s rights under the doctrine of subrogation. 

 
11 Shiam Lal vs Abdul Salam, AIR 1931 All 754 
12 Ramalingathudayar vs Unnamalai Achi, (1915) ILR 38 Mad 791 
13 Chunnibhai Patel vs Natha Bhai Patel, AIR 1944 Pat 185 


