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ABSTRACT 

 

The Indian Contract Act is the foundational law of governance of contracts in India. The 

law does lay out the essentials and various other provisions of a contract.  

However, there are certain shortcomings in this law. The twenty first century has brought 

with it a revolution in technology. This revolution has permeated to the contracts as well. 

E-contracts are becoming popular. However, the contract law in India has on several 

occasions, proved to be inefficient for providing a regulatory framework for e-contracts. 

This article is a study of the basics of e-contracts and the challenges faced by e-contracts 

in India. It also makes a study of various cases developed with respect to this subject. 
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Introduction 

 

According to Section 2(h) of the Indian Contract Act, 1872, agreements enforceable by 

law are contracts. 1According to Section 10 of the act, agreements which are made by the 

free consent of parties competent to contract, for a lawful consideration and with a lawful 

object, and are not hereby expressly declared to be void are contracts.2

 

 The Indian 

Contract Act is the underpinning of commercial laws in India. However, with the 

emerging supremacy of technology in the twenty first century, various inadequacies in 

this nineteenth century law have been accentuated.  

 

The technology has not left the contracts and the contract law untouched. Along with 

technological development, e-commerce has gained ground. This has been accompanied 

by the concept of e-contracts. In the era of technology and artificial intelligence, e-

contracts have become popular. There are various legislations in India which regulate the 

e-contracts. However, the Indian Contract Act, which is the paramount legal framework 

governing contracts, doesn’t have any explicit provision to govern the e-contracts. An 

amalgamation of various Indian laws is employed to govern the e-contracts in India. 

 

 

 

 

                                                           
1 Indian Contract Act. 2(h). 
2 ANALYSIS OF SECTION 10 OF THE INDIAN CONTRACT ACT, 1872 IPLEADERS, https://blog.ipleaders.in/analysis-section-
10-indian-contract-act-1872/ (last visited Jan 13, 2021) 
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This absence of explicit framework gives rise to various apprehensions. It also leads to 

inhibition of use of this modern era concept. E-contracts offer various advantages in the 

world of business and commerce. In the absence of explicit legal framework, various 

hindrances come in the way of this advancement. This paper is a study of the challenges 

and issues which confront the e-contracts in India in the absence of explicit legal 

framework to govern e-contracts. 

Basics of e-contracts 

With the progress of science and technology, several avenues have been added to commerce 

and business. Electronic means have become crucial in almost every dimension. Contract is one 

of them. E-contract is a contract formed between two or more parties. Conceptually, it is 

similar to the traditional Indian contracts. However, the medium of forming contract is 

different. E-contract is a contract formed through any electronic mode.3

Examples of e-contracts – contracts can be formed through e-mails, telephonic conversations 

and fax. Websites are also a medium of e-contracts. Various contracts of sale of commodities 

are formed through websites. The consumers accept the conditions of sale and contract is 

formed. Sometimes, even the payment and delivery is done through electronic medium. There 

are instances when consumers click on the ‘I Agree’ option to access various software and 

programs. 

 

As mentioned above, fundamentally, e-contracts are same as the traditional form of contracts. 

The additional component is the electronic mode of entering into contract. The other essentials 

are mentioned in the Indian Contract Act. 

4

 

 

                                                           
3 ALL ABOUT E-CONTRACTS- MEANING, TYPES AND LAW TAXGURU, https://taxguru.in/corporate-law/all-about-e-
contracts-meaning-types-and-law.html (last visited Jan 13, 2021) 
4 ALL ABOUT E-CONTRACTS- MEANING, TYPES AND LAW TAXGURU, https://taxguru.in/corporate-law/all-about-e-
contracts-meaning-types-and-law.html (last visited Jan 13, 2021) 
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Essentials of e-contract 

 

Free consent of parties- The parties are said to consent when there is consensus ad idem. 

According to section 14 of the Indian Contract Act, consent is free when it is not caused by- 

coercion, undue influence, fraud, misrepresentation and mistake, as per provisions of the act.5

Competent to contract- Competency to contract is the legitimacy conferred upon an 

individual by law to form a valid contract. Section 11 of the Indian Contract act says that in 

order to be competent to contract, an individual must be of the age of minority according to the 

law he is subject to, must be of sound mind at the time of entering into contract and must not be 

disqualified to contract by the law he is subject to.

 

 

6

Lawful consideration and lawful object- An E-contract must fulfill the essentials laid down 

under section 23 of the Indian Contract Act. 

 

7

 

 

Not hereby expressly declared to be void- The agreement entered into by both the parties 

through electronic must not be void, subject to the Indian Contract Act. 

 

LEGAL FRAMEWORK GOVERNING E-CONTRACTS IN INDIA 

 

There is no single explicit framework to govern the e-contracts in India. However, several laws 

in tandem regulate the e-contracts. These laws are diverse in nature and govern different 

aspects of e-contracts.  

                                                           
5 Indian Contract Act. 14. 
6 Indian Contract Act. 11. 
7 Indian Contract Act. 23. 
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The Indian Contract Act 

This act is the foundation of governance of all the contracts in India, including an e-contract. 

As mentioned above, a valid e-contract is one which satisfies the essentials mentioned in the 

Indian Contract Act. A contract is an agreement enforceable by law. The essential ingredients 

of a contract have been mentioned above. The legal validity of an agreement is also subject to 

the Indian Contract Act. 

According to section 2 (e) of the act, every promise and set of promises, forming consideration 

for each other is an agreement.8 According to section 2 (a), communication by an individual to 

another regarding his willingness to do or abstain from doing anything is a proposal.9

Section 10A of the IT Act gives legal sanction to the contracts formed through electronic 

means. This section was inserted through Information Technology Amendment Act, 2008. It 

  

 

As the individual to whom the proposal was communicated intimates his assent, the proposal is 

converted into a promise. 

Proposal can also be called an offer. The person making the offer is the offeror and the person 

to whom the offer is being made is the offeree. The act or abstinence by the offeree at the desire 

of the offeror either in the past, present or future is the consideration for the promise.  

Thus the fundamentals of e-contracts are governed by the Indian Contract Act.  

Information Technology Act, 2000 

The legal legitimacy upon the e-contracts is granted by this act. It is the chief legislation 

governing the e-commerce in India. This very act was enacted to provide an adequate legal 

framework to the burgeoning e-commerce in India.  

                                                           
8 Indian Contract Act. 2(e). 
9 Indian Contract Act. 2(a). 
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states that an e-contract cannot be unenforceable solely on the grounds that it was formed 

through electronic mode. 10

The apex court of India, through a judgment has legally recognized e-contract. The court in 

Trimex International FZE v. Vedanta Aluminium Ltd

 

 

Stance of the Supreme Court 

 

11

Various legal experts have expressed their apprehensions regarding the same. They are of the 

opinion that the Indian Contract Law has proved to be archaic when it comes to governing the 

e-contracts. Lalit Kumar, a partner in J Sagar Associates, a premier law firm of India, pointed 

out that although e-contracts are legal in terms of the Information Technology Act but there is 

 held that the mere absence of a signed 

formal contract cannot render a contract formed by means of an e-mail, an electronic medium, 

unenforceable. It held that as long as an agreement fulfilled the conditions laid down under 

sections 2 (e), 4, 7, 10 of the Indian Contract Act, it is a valid contract. 

 

 

DEFICIENCY OF THE INDIAN CONTRACT ACT 

 

The Indian Contract Act is the chief law which governs and regulates the mechanism of 

contracts. Why this act does not have express framework to govern e-contracts? Why does the 

legal validity of e-contract in India stem from the Information Technology Act? Is the existing 

regulation adequate to address the legal issues grappling e-contracts in India? Does the 

nineteenth century contract law need a relook? 

                                                           
10 Information Technology Act. 10(A). 
11 2010 (1) SC 574 
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some insecurity while dealing and executing e-contracts online. Krishnanyan Sen, a partner in 

VERSUS Associates has underscored the cruciality of a discrete chapter in the Indian Contract 

Act to regulate e-contracts. 12

Section 10 and section 11 of the Indian Contract Act necessitate competency of the parties 

entering into a contract. One of the ingredients of this competency is age. In Mohiri Bibi v. 

Dharamadas Ghose

 

 

E-contracts have laid the foundation of modernization when it comes to contracts. They have 

unfolded avenues of innovation in the field of contracts. They have even brought about a 

decline in time and costs consumed in the traditional form of contracts. However, the absence 

of a direct legislation seems to hinder this progress. The fragmented and nebulous legal 

provisions have raised questions on the adequacy of the Indian Contract Act. 

 

 

 

ISSUES GRAPPLING THE E-CONTRACTS IN INDIA 

 

Competency of Parties to Contract 

 

13, it was held that agreement by a minor is void ab initio. 14

                                                           
12 Sudipto Dey, Does The Indian Contract Act need a re-look?, BUSINESS STANDARD INDIA, Jan. 11, 2015, 
https://www.business-standard.com/article/opinion/does-the-indian-contract-act-need-a-re-look-115011100799_1.html 
(last visited Jan 13, 2021) 
13 (1903) ILR 30 Cal 539 

14 CONTRACT BY MINORS, LANDMARK CASE ANALYSIS: MOHORI BIBEE V. DHARMODAS GHOSH BY NIHAL CHHETRI 
LATEST LAWS, https://www.latestlaws.com/case-analysis/contract-by-minors-landmark-case-analysis-mohori-bibee-v-
dharmodas-ghosh-by-nihal-chhetri/ (last visited Jan 13, 2021) 

However, 



Volume I Issue II  
 

nlrjournal@gmail.com | NYAAYSHASTRA LAW REVIEW 

 

through various electronic mediums, minors can enter into contracts. Booking tickets through 

online platforms, ordering commodities through online sites, accessing software by clicking on 

the ‘I Agree’ option, are instances of online contracts which can be entered into even by minors 

as there is no explicit regulation to address these issues.  

 

Seeking to ensure the legal validity and legitimacy, various online platforms have devised 

mechanisms to verify the majority of the contracting parties. These include requiring the 

prospective consumers to fill up details connected with age including date of birth. Besides 

majority, mental soundness at the time of entering into a contract is also a requisite condition 

under the Indian Contract Act. The electronic platforms make use of dialogue boxes required to 

be filled by the prospective consumers to ensure the same. However, there is an absence of an 

explicit law regarding the same. The existing system of checks and balances can prove to be 

rudimentary as there is no stringent law to ensure the competency of parties in case of e-

contract. 

 

 

Free consent and explicit demarcation 

 

The e-contracts are of various categories. Various issues arise from various categories. Free 

consent, which is an essential of a valid and enforceable agreement, is also at dispute in some 

of the e-contract. There is a need for a legal classification in order to efficiently redress these 

issues. However, Indian Contract law does not have any provision to address these issues. 

 

Click Wrap Agreements are agreements where the offeree, after perusing the terms and 

conditions of the agreement made through electronic medium, gives his assent in the form of 
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click.15 In Feldman v. Google, the enforceability of click wrap agreement was laid down in a 

US court. The court held that the plaintiff had reasonable notice of the terms of the agreement 

as he had gone through signing up procedure. It was also explicit that there was a free consent 

of the plaintiff. Hence, the agreement was valid and enforceable. 16

Browse wrap contracts consist of agreements, whose terms are accepted by the offeree through 

the use of website. The use of particular browser or website is considered as acceptance by the 

offeree. The courts of law in foreign have been suspicious of the legal validity this form of 

contract. It has been observed that the offeror conceal facts crucial to the agreement in such 

agreements. This will lead to the violation of the requirement of free consent for a contract. 

 

 

17

Shrink wrap agreement is another category in e-contract. It is a licensing agreement formed for 

the sale of software. In such agreements, the purchaser or the offeree signifies his consent by 

opening the seal of the particular software as the seal has a warning that opening the seal will 

subject the purchaser to the terms and conditions of the agreement. Once the package opened, 

 

 

 

 

 

 

 

                                                           
15 ALL YOU KNOW NEED TO KNOW ABOUT ONLINE CONTRACTS IPLEADERS, https://blog.ipleaders.in/all-you-
know-about-online-contracts/ (last visited Jan 13, 2021) 
16 FELDMAN V. GOOGLE, INC. | CASE BRIEF FOR LAW SCHOOL | LEXISNEXIS COMMUNITY, 
https://www.lexisnexis.com/community/casebrief/p/casebrief-feldman-v-google-inc (last visited Jan 13, 2021) 
17 CONTRACT I.PDF GOOGLE DOCS, https://drive.google.com/file/d/1BKQPZIErKi-EElaA_OOLbCGedq-
hw58M/view?usp=embed_facebook (last visited Jan 13, 2021) 
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the purchaser becomes bound by the terms and conditions of the agreement.18 In ProCD, Inc v. 

Zeidenburg19, the US court established the legitimacy of shrink wrap agreements. It held that 

the offeree can reject the offer by returning the package. Removing the seal of such packages 

by the offeree does tantamount to the acceptance of the offer and results in a valid contract.20

In L.I.C. India v. Consumer Education and Research Centre

 

In India, there is no explicit legislation to address such issues. Also, there is no judgment by the 

Indian judiciary which demarcates the various types of contracts and addresses the issues of the 

validity and enforceability of such contracts. 

21, the apex court of India made an 

attempt to elucidate the concept of e-contracts and address the legal concerns grappling such 

contracts. It was held that in agreements, if one of the parties is in weak position and does not 

have bargaining power, the contract entered into is a dotted contract. 22

                                                           
18 ALL THAT YOU MUST KNOW ABOUT E-CONTRACTS: TYPES AND ITS REQUISITES IPLEADERS, 
https://blog.ipleaders.in/all-that-you-should-know-about-e-contracts/ (last visited Jan 13, 2021) 
19 86 F.3d 1447 
20 PROCD, INC. V. ZEIDENBERG | CASE BRIEF FOR LAW SCHOOL | LEXISNEXIS COMMUNITY, 
https://www.lexisnexis.com/community/casebrief/p/casebrief-procd-inc-v-zeidenberg (last visited Jan 13, 2021) 
21 (1995) 5 SCC 482 
22 CONTRACT I.PDF GOOGLE DOCS, https://drive.google.com/file/d/1BKQPZIErKi-EElaA_OOLbCGedq-
hw58M/view?usp=embed_facebook (last visited Jan 13, 2021) 

Although the apex court 

has taken stance on e-contract, there is a need of stringent regulations which demarcate various 

categories of e-contracts and explicitly address the legal issue involved.  

 

Questions of jurisdiction 

The e-contracts are not constrained by geographical borders. In case of the traditional form of 

contracts, the jurisdictional issues have been addressed by the Indian Contract Act. However, 

the same issue concerning e-contracts has not been adequately addressed. The Information 

Technology Act, 2000 attempts to solve the jurisdictional issues of e-contracts. Section 13(3) of 

the act attempts to provide a legal regulation in this matter. However, the same comes in 

conflict with section 20(c) of the Code of Civil Procedure, 1908 and section 28 of the Indian 

Contract Act. 
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In P.R. Transport Agency v. Union of India23, the Allahabad High Court decided upon a 

jurisdictional issue arising from an e-contract.24

The existing law does not provide any safeguards against the unfair practices taking place in e-

contract. There have been instances of hacking of e-contracts. Hyderabad E-tender plan 

hacking case 2016 involved hacking of e-tender. The Telangana Government introduced e-

tender plan to save the time and cost of a paper based contract. Going per the rules, the lowest 

bidder should have got the tender. However, some of the contractors hired hackers to hack into 

the computers to check the lowest bid, prior to the deadline of the tender and reduced the price 

in their respective tenders.

 But, the absence of an explicit and 

comprehensive legislation which addresses the jurisdictional issues has led to severe 

difficulties, as the e-contracts are borderless. They can be formed even between persons 

situated in different countries. Thus, this adds to the shortcomings of the Indian Contract Act. 

 

Security concerns in e-contracts 

25

                                                           
23  AIR 2006 ALL 23 
24 Ibid 
25 HYDERABAD: HACKERS BEAT E-TENDER PLAN DECCAN CHRONICLE, https://www.deccanchronicle.com/nation/current-
affairs/161116/hackers-beat-e-tender-plan.html (last visited Jan 13, 2021) 

 Thus, the privacy and security issues related to e-contracts need 

legal redressal. 

 

Consumer Protection Act, 2019 
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The Consumer Protection Act, 2019 26

                                                           
26 Consumer Protection Act. 

does attempt to address the issues and concerns 

grappling e-commerce. The provisions make e-commerce companies, whether Indian or 

foreign, accountable for unfair trade practices and will require them to have a robust grievance 

redressal mechanism and ensure grievances are resolved within one month of receipt of 

complaint. This can be a positive sign for e-contracts. This can address the concerns related to 

e-contracts. However, it does not explicitly mention about e-contracts.  

 

 

 

CONCLUSION 

 

The e-contracts, a contemporary development in the field of contracts has raised questions on 

the efficiency of the Indian Contract Act. A large number of people do have apprehensions 

when it comes to using this modern form of contracts. Also these apprehensions have proved to 

be true on a number of occasions. 

The e-contracts are an innovation in the field of contracts. These have offered several 

advantages. In the absence of an explicit legislation to govern e-contracts, this advancement is 

hindered in India. Various high profile lawyers also agree with the same. Hence, an explicit 

legislation to govern e-contracts is the need of the hour. 

 

 

 


