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ABSTARCT 

The Concept of Independent Directors developed as an instrument to continue encouragement and 

security of Corporate Governance. Nearness of an outer and autonomous expert to screen and oversee the 

outside and inner working of a Company is viewed as a need as Large Companies are never again 

insignificant Private Organizations, and they influence a few people straightforwardly and by implication, 

as well as economies of Countries over the globe. Their essence is worldwide and can’t be denied. The 

event of overall embarrassments including Companies, for example, Satyam Computer Services, 

WorldCom, Qwest, and Andersen, which prompted misfortunes being borne by a few investors, at the 

expense of individual gain of best dimension administrative and official workforce plainly demonstrate 

that the requirement for further advancement of the Concept of Independent Directors is grave. Thus, the 

authors shall discuss the provisions associated with independent director under the Companies Act, 2013 

to highlight its importance.  
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I. Introduction 

 

The development of the idea of "Independent Directors" can be found in the light of advancement of the 

expression1 "Corporate Governance "after some time. The idea autonomous executive isn't new yet it has 

increased overall significance and is being seen under new light lately. The idea has turned into an immense 

matter of discussion after corporate fakes like Satyam Scam, Enron embarrassment and so forth2. One of 

the variables that have been distinguished to be basic over all these major corporate disappointments around 

the globe has been the "disappointment of the top managerial staff of a partnership to identify interior 

emergency prior and to act in an auspicious way to return the association on track before troubles end up 

irreversible".  

In the wake of watching different corporate disappointment and corporate outrage endeavours at each 

dimension have been made to make enterprises solid and viable to counter different issues. By then the idea 

of free executive draws consideration as it is progressively being felt that through them, objectivity and 

normal viewpoint can be expedited board and they can to an expansive degree to guarantee 

straightforwardness and responsibility of a board3.  

In the year, 1999, the Securities and Exchange Board of India (SEBI) set up a Committee under the 

chairmanship of Kumar Mangalam Birla to advance and raise benchmarks of corporate administration in 

India. The proposals set forward by the KM Birla Committee prompted the expansion of "Statement 49-

Corporate Governance" in the Listing Agreement in the year 20004. In the Report, the Committee 

characterizes autonomous executives5 

In like manner, in the year 2002, the Government of India delegated Naresh Chandra Committee which 

among different proposals in accordance with worldwide accepted procedures, prescribed that the meaning 

of free chief ought to be made increasingly exact6. 

 
1Companies Act, 2013 
2 Indrajit Dube & Aparup Pakhira, Role of Independent Directors in Corporate Governance – Reference to India, 
Corporate Board: Roles, Duties and Composition, Vol. 9, Issue 1, 2013, 50. 
3 https://www.edge.org/responses/how-is-the-internet-changing-the-way-you-think 
4 CII Task Force report, ’Desirable Corporate Governance: A Code’, April 1998, available at 
http://www.ecgi.org/codes/documents/desirable_corporate_governance240902.pdf. 
5 https://www.sebi.gov.in/legal/circulars/feb-2000/corporate-governance_17930.html 
6 CII Task Force Report, Supra note 8 
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By Virtue of them being in the Public Domain, it is a need that they are administered by Independent and 

outside experts to guarantee that its exchanges are straightforward, reasonable, just and sensible. This need 

prompted the improvement of the idea of Independent Directors as ahead of schedule as the 1950's7. Albeit, 

some contend this expanded responsibility realized by expanded government impedance as limitations on 

constitution of Board of Directors and different strategies, is prohibitive on the privileges of organizations 

to complete facilitated commerce and business, these confinement, in perspective of the scientist, are fair 

and a necessity8.  

This article will think about the idea of Independent Directors top to bottom, following the development of 

idea of Independent Directors in India, the way of their arrangement, their liabilities and obligations and 

furthermore weaknesses in the present comprehension of the idea9. The article will likewise endeavour to 

propose proposals to additionally solidify the idea of Independent Directors so as to achieve the objective 

of viable Corporate Governance among Corporations10 

A. The Rise And Evolution Of Independent Directors In The Other Countries 

The evolution of the concept of the independent directors can be traced in the Mid-19th century, when 

the U.S. as the country introduced as the concept even before this concept was introduced they have 

come with the set body of rules and regulations, this give rise to the concept of the Public and Private 

accountability of the companies which are known as the “Corporate Governance11”. 

This concept of the Independent Directors was also introduced in the U.K only in the early 2000 with 

the Publication of the Cadbury report12, though this was late in introducing the concept per se but this 

concept has fewer loopholes and was published with the more advanced and polished manner13. This 

led to slow, but yet the faster and visible spread of the Concept of the good governance and the 

Independent directors amongst the European countries. 

 
7 Jeffrey N. Gordon, The Rise of independent Directors in the United States, 1950-2005: Of Shareholder Value and 
Stock Market Prices, 59 Stan L. Rev. 1465, Vol. 59: Issue 6, 2007, at 1473. 
8 William C. Greenough & Peter C. Clapman, Role of Independent Directors in Corporate Governance, 56 Notre 
Dame Law. 916, 1981, at 916. 
9 Supre Note, 6 
10 SEBI Circular No. SMDRP/POLICY/CIR-10/2000, (2000) 2 Comp LJ 8 (St.), 21 February, 2000. 
11 Krrishan Singhania, Dr. Olav Albuquerque And Darryl Paul Barretto, Independent Directors in Changing Legal 
Scenario, (2013) 1 Comp LJ, 2013, at 41. 
12 Cadbury Report, The Financial aspects of Corporate Governance, available at 
http://www.ecgi.org/codes/documents/cadbury.pdf, 1992. 
13 Harald Baum, The Rise of Independent Directors: A Historical and Comparative Perspective, available at 
http://www.ecgi.org/codes/documents/cadbury.pdf, 23rd Aug, 2016. 

http://www.ecgi.org/codes/documents/cadbury.pdf
http://www.ecgi.org/codes/documents/cadbury.pdf
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II. Defining an Independent Director 

 

A. International Perspective 

Most Definitions provided by the international organization and countries across the globe defines the 

independent director’s ion the similar manner as the people who have no finance connectedness and 

the social inter-connectedness with the top executive of the company or the major shareholder are 

considered to be as the Independent companies14 and hence considered as in unbiased opinion 

provided by the independent man in formulation of the policies of the companies across the globe. 

Initially the definition of Independent director was constrained just to money related freedom of the 

concerned hopefuls from the Company. Nonetheless, it was later perceived that an Independent 

Director ought to be one that is proficient to make appraisals exclusively to support the Company, and 

not himself/herself15. This could be conceivable just if the Director was free of any ties from the 

Company and subsequently the meaning of an Independent Director was stretched out, to incorporate 

autonomy from social or business ties from the Company16.  

The definition given by the International Finance Corporation (IFC), calls for satisfaction of specific 

necessities, for example, not being utilized by the Company or any gathering identified with the 

Company in a key way in the five years going before the date of being delegated as an Independent 

Director, ought not get fiscal subsidizing from the Company, its Management, Executive Officers or 

significant investors, ought not give the Company, its Management, Executive Officers or real 

investors with individual administrations or offices of any sort, or in any capacity be identified with 

its Management, Executive Officers, reviewers or Shareholders17 

 

 

 
14 R. Kraakman & B.S. Black, A Self-Enforcing Model of Corporate Law, 109 HARV. L. REV. 1911, 1949, (1996). 
15 Vikramaditya Khanna & Shaun J. Mathew, The Role of independent Directors in Controlled Firms in India: 
Preliminary Interview Evidencer, 22 Nat'l L. Sch. India Rev. 35 (2010), at 49. 
16 In re Oracle Corp. Derivative Litig., 824 A.2d 917, 939-44 (Del. Ch. 2003). 
17 International Finance Corporation, Indicative Independent Director Definition International Finance Corporation, 
available at http://www.ifc.org/ifcext/corporategovernance.nsf/AttachmentsByTitle/ 
Independent+Director+Definition.doc/$FILEflndependent+Director+Definition.doc, 2012. 
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B. Indian Context 

The definition given by SEBI under Stock Exchange Listing Agreement, characterizes an 

Independent Director as a non-executive of the Company18 and gives different capabilities to a 

person to order as an Independent Director, which is to an expansive degree equivalent to the one 

given by IFC. It likewise calls for opportunity from any material budgetary, business or social ties 

of the Independent Director with the advertisers, chiefs, administrators, senior administration of 

the Company or any of its subsidiaries19. It moreover requires the Independent Director to be 

somewhere around 21 years old20 and not holding 2% or a greater amount of the casting a ballot 

partakes in the Company21.  

The definition gave under the Companies Act 2013, accommodates different capabilities of an 

Independent Director. These extra capability are22:  

a) Person of honesty and the required ability and experience to satisfy the commitments of an 

Independent Director;  

b) Whose relatives have not had a monetary relationship adding up to 2% or more with the Parent 

or holding Company or its promoters or directors. 

c) Not holding together with his relative 2% or a greater amount of the casting a ballot intensity 

of the Company;  

d) Is a Chief Executive officer or Director of the NGO that gets 25% or a greater amount of its 

monetary help from the holding or the auxiliary organization or that holds 2% or a greater amount 

of absolute casting a ballot intensity of the Company. 

 

III. Role Played by Independent Directors: A Critical Evaluation 

The role and functions performed by the Independent Directors are a few and critical in nature. As 

depicted by Mr. M. Damodaran, the previous Chairman of SEBI, corporate administration can't be only 

accomplished by settled arrangement of laws, guidelines and directions23, as great corporate 

administration includes overseeing, overseeing and controlling unanticipated instances of one-sided, 

 
18 Clause 49(I)(A)(iii), The Listing Agreement, available at: http://www.bseindia.com/ downloads/Listagree.zip 
19 Id. 
20 Clause 49(I) (A)(iii)(g), Supra note 18. 
21 Clause 49(I)(A)(iii)(f), Supra note 18. 
22 Sec. 149(6), Chapter XI, The Companies Act, 2013, available at 
http://www.mca.gov.in/Ministry/pdf/CompaniesAct2013.pdf. 
23Prime Directors, CII Summit Stresses on Importance of Independent Directors in Corporate Governance, available 
at http://www.primedirectors.com/ Press Reports/CI12.pdf,  14th September, 2005 
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out of line and treacherous conduct on part of the Executives, Directors and Top positioning 

administration of a Company.  

Independent Directors add to the decent, good, smooth, and effective organization of the inward and 

outside working of the Board of Directors, to accomplish reasonable, legitimate and just productivity24. 

The job of Independent Directors in essential as they are the ones that control the Company towards 

accomplishing its money related ladies, without people endeavoring to increase unjustifiable and ill-

advised fiscal additions, by controlling the books and arrangements of the Company. The specialist in 

the present article tends to a portion of the boss and fundamental elements of Independent Directors, of 

the few others he/she has: 

A. Corporate Governance 

The most noteworthy capacity and pretended by Independent Directors, is that of guaranteeing and 

advancing great corporate administration. The accomplishment of good Corporate Governance can 

prompt making of claim among different speculators and banks to furnish the Company with immense 

money related help and credit offices during consuming need and endeavor at extension of business25.  

Guaranteeing that the Company is being administered in a proficient and legitimate way additionally 

prompts increment in its turnover and work, client and financial specialist fulfilment. Appropriate 

Corporate Governance is additionally basic if there should be an occurrence of guaranteeing that 

Companies are not unlisted from stock trades if there should arise an occurrence of disappointment of 

the equivalent. It isn't only basic that there are a sure number of Independent Directors in the Board of 

Director, yet of key significance that they express their perspectives on critical issues of vital esteem26. 

The equivalent can likewise be construed from analyzing the arrangement of Board of Directors of 

Satyam, WorldCom and Anderson, wherein the piece of Independent Directors on the Board was 

satisfactory, yet the worry was the reality they didn't express their feelings and exercise their forces and 

play out their obligations, accordingly prompting degeneration of the separate Companies thoughts27.  

By method for absence of reliance on the Company for compensation or restrictions of social ties with 

the best administration and official authorities of the Company, Independent Directors are empowered 

 
24 Pranav Mittal, The Role of Independent Directors in Corporate Governance, 4 NUJS L. Rev. 285 (2011), at 289. 
25 Meenu Gupta, A Study on Independency of Independent Directors in Corporate Governance, available at 
file:///C:/Users/HP/Desktop/Role%20Of%20Independent%20Directors/Independent%20Directors.pdf, 10. 
26 Supra note 7 
27 Meenu Gupta, Supra note 25 
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to test the choices made by best administrative and official authorities and furthermore convey to 

bleeding edge any inappropriate and out of line choices taken by them28.  

It is because of this reason Independent Directors are maybe the main best dimension authorities that 

can address arrangements and techniques figured by other best dimension the executives and official 

authorities, without bearing the danger of expulsion from the Board or confronting some other 

antagonistic activity from the Company. 

B. Strategic Advisor to The Board of Directors, Executives and Other Top-Ranking Officials in 

A Company 

One of the essential explanations behind the improvement of the idea of Independent Directors was to 

give key exhortation to a Company to build its efficiency and produce more measure of benefit. The 

unprejudiced perspective of Independent Directors helps the Company is seeing the choices and 

approaches surrounded by best administrative authorities in an all the more simple, reasonable and 

sensible way, where interests and stake of the Company are given principal need and not close to a 

home gain of best dimension administrative workforce.  

Besides, on a couple of events, Independent Directors of a Company are authorities in their fields, 

giving master suppositions on the strategies detailed by the Top Management of the Company. The 

Company can likewise promote its interests and grow its business, by making proper utilization of the 

political associations and the entrance to money related finances that the Independent Director brings 

into the Company by Virtue of his position29. 

 

 

C. Conduct Meetings Individually, Independent of The Executive Directors 

The Independent Directors ought to in any event once per year, exclusively and free of such a gathering 

being started by the Chairman of the Board of Directors, Executive Directors or other significant 

investors in the Company30. This ought to be done to assist the autonomy of Independent Directors and 

view the vital choices taken by best administration authorities unbiasedly, and guaranteeing that choices 

 
28 Pranav Mittal, Supra Note 24 
29 Vikramaditya Khanna & Shaun J. Mathew, Supra Note 15. 
30 Vinod Kothari, Role and Responsibilities of Independent Directors, available at 
http://www.vinodkothari.com/role%20and%20responsibilities%20of%20independent% 20directors.ppt. 
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taken halfway or totally to advance individual interests and gains ought to be discarded and such people 

ought to be distinguished public ally by the Independent Directors, so as to deflect such amateurish and 

exploitative conduct later on. 

D. Review the Reports Prepared by The Company 

It is the duty of Independent Directors to review in an honest, just and reasonable manner the reports 

and accounts prepared by the auditors, executive directors and other top managerial personnel of the 

Company, to ensure that the books and reports are not being manipulated to their personal gain.31 This 

role of the Independent Directors is of utmost significance as it enables the Independent Directors to 

protect and further the interests of shareholders of the Company, specifically the minority shareholders. 

E. Determine Appointment, Removal and Remuneration of Senior Managerial Personnel 

It is the Function of Independent Directors to decide suitable compensation of best dimension 

administrative work force and official chiefs of the Company, while offsetting the interests of the 

Company and guaranteeing that the compensation is sufficient and intelligent of the significance such 

abnormal state administrative staff hold in the Company32. 

Further, they should start arrangement of gifted and meriting contender to the posts of Executive 

Directors and other high positioning Management positions in the Company33. This goes about as a 

channel for end of dishonorable competitors and guarantees that people of legitimacy are perceived and 

named for the suitable posts, which benefits the Company. Furthermore, the Independent Directors 

ought to likewise start evacuation of people possessing key administrative positions34 to guarantee that 

crooked and nonsensical choices taken by such people for their own gain don't involve position of 

critical choices and strategy making. 

F. Resolve Conflict Between Management and Shareholders 

If there should be an occurrence of contention between the best administration and Executive Directors 

and the minority investors, it is basic for the Independent Directors to venture in and resolve the issue 

inside and genially35, without picking up excessively open consideration regarding guarantee the 

 
31 Vikramaditya Khanna & Shaun J. Mathew, Supra Note 29. 
32 Dr. G.K. Kapoor & Dr. Sanjay Dhamia, Taxmann’s Company Law and Practice, 22nd Edition, Aug 2017, at 443. 
33Id. 
34 Dr. G.K. Kapoor & Dr. Sanjay Dhamia, Supra note 32 
35 Id. 
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upkeep of the Company's altruism and furthermore keep up its security at the vast majority of the 

occasions, if not generally.  

Autonomous Directors are the main unprejudiced and reasonable gathering in instances of 

irreconcilable circumstance of two gatherings, and henceforth are most appropriate to referee and direct 

on the current contention, keeping in thought the best advantages of the Company as a main priority 

and not the individual gain of any of the gatherings in the situation.  

The previously mentioned jobs are a couple of the urgent jobs and capacities that Independent Directors 

are under a commitment to perform, and inability to play out these in just and sensible way may prompt 

budgetary misfortunes brought about by the Company, to the detriment of individual gain by best 

administration and official work force. It might likewise result in loss of altruism of the organization 

and drop in speculation and money related help gotten by the Company. 

IV. Liability of Independent Directors 

 

A. The Companies Act, 2013 

In order to ensure Independent Directors, play out their obligations fair-mindedly and courageously, without 

being pressurized from the Board of Directors, straightforwardly or in a roundabout way Sec. 149(12) of 

the Companies Act, 2013 recommends very obviously and in no questionable words, that the Independent 

Directors can be held at risk just for such demonstrations of commission or oversight which were done with 

his insight, assent or conspiracy. The demonstration is more likely than not happened through a procedure 

inferable from the Board of Directors and it must be demonstrated that the Independent Director being 

referred to, neglected to act steadily36. 

V. Criticisms and Shortcomings of The Concept of Independent Directors 

As the idea of Independent Directors is generally new in India, the equivalent has not been created 

enough and experiences certain deficiencies. Initially, as Independent Directors are compelled by a 

sense of honor to guarantee security and advancement of investors of a Company, specifically the 

minority investors, the restriction of the arrangement of Independent Directors on the satisfaction of 

capabilities as set down under Companies Act, 2013 can be inconvenient. What ought to be mulled 

over more than the satisfaction of certain specialized capabilities, is the capacity of Independent 

 
36 Sec. 149(12), Supra Note 22. 
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Directors to act courageously, and to the greatest advantage of the Company, regardless of whether the 

comparing impact of the equivalent is unfavorable to top administration and Executive Directors37.  

Secondly, by giving different confinement on the arrangement of Independent Directors, the look for 

a perfect hopeful that satisfies all the specialized and complex legitimate prerequisites as under the 

Companies Act, 2013 turns out to be calm a dreary and testing errand. The prerequisite under the present 

Companies Act, 2013 of the Independent Director to be an individual of honesty and required ability 

in order to qualify as an Independent Director38, combined with the few added confinements regarding 

who can be delegated as an Independent Director makes it hard to designate an individual as an 

Independent Director.  

The equivalent is because of the way that aptitude just accompanies involvement, which accompanies 

forever and a day of handy involvement in the board of Companies. This naturally suggests nearness 

of social and money related ties of the Independent Director with the high positioning administrative 

workforce of the Company that desires to select him/her an Independent Director, which fills in as a 

preclusion of his/her appointment39. Consequently, the total nonappearance of any ties with high 

positioning people of a Company make the arrangement of Independent Directors a risky undertaking. 

Thirdly, any procedure of arrangement of Independent Directors in bound and excess if the equivalent 

includes the vote of dominant part shareholders40. The Companies Act, 2013 accommodates 

arrangement of Independent Directors through a course of designations and compensation board of 

trustees, which is tricky as the assignments advisory group includes decision by investors, regardless 

of whether constitution of the selections and compensation panel involves a lion's share of Independent 

Directors. The decision procedure unavoidably and consequently includes the assent and endorsement 

of greater part investors and henceforth, the dominant part investors have the ability to impact and 

control the arrangement of Independent Directors, by the sheer numerical quality of offers they hold in 

the Company41.  

 
37  D.A. De Mott, Guests at the Table? Independent Directors in Family-Influenced Public Companies, 33 J. CORP. L. 
819, 847 (2008). 
38 Sec. 149(6)(a), Supra note 22 
39  Vikramaditya Khanna & Shaun J. Mathew, The Role of independent Directors in Controlled Firms in India: 
Preliminary Interview Evidencer, 22 Nat'l L. Sch. India Rev. 35 (2010), at 49. 
40 Santosh Pande & Valeed Ahmad Ansari, Effectiveness of independent directors on the boards of Indian listed 
companies – are the recent regulatory changes enough?Available at: http://ssrn.com/abstract=2351693, at 16. 
41 Id. 

http://ssrn.com/abstract=2351693
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Fourthly, the arrangement of Independent Directors as the Chairman of Board of Directors can turn 

out to be negative for the Company, as regularly the individual delegated as an Independent Director is 

one who needs skill in the board of a Company because of confinements forced on arrangement of 

Independent Directors under the Companies Act, 2013. The nonattendance of solid ties with the 

Company puts them at a disadvantageous position in the Company attributable to absence of 

commonality with the Company's objectives, goals and inward working. This sort of naiveté can be 

negative to the organization of a Company, wherein reserved quality and autonomy can be a bane as 

opposed to a help.  

In conclusion, the adequacy of system of Independent Directors is itself flawed and begging to be 

proven wrong to an extensive degree. In spite of the fact that, on the outside the assortment of 

Independent Directors has all the earmarks of being free of any associations and ties with the best 

dimension the board and officials of the Company, the investors and overall population are to a great 

extent unconscious of the inward working component of an organization. The Independent Directors 

might be paid off or boosted away from plain view of the organization, which may go undetected by 

the overall population and the minority investors. The Satyam Scan are a living confirmation of the 

equivalent42, wherein the Independent Directors neglected to notice and take measures against the 

gigantic misfortunes that the investors were acquiring, with just 2 conceivable clarifications for the 

equivalent, wherein either the Independent Directors were insignificant manikins of the best 

administrative work force and administrators or acted irrational and carelessly, with no respect to 

enthusiasm of minority investors. Both the situations are indefensible and question the very need of 

assortment of Independent Directors. 

 

 

VI. Conclusion and Recommendations: The Way Forward 

In spite of the fact that the establishment of Independent Directors experiences different weaknesses 

and provisos, the organization itself is vital as a Company can't be represented in an appropriate way 

just by the nearness of enactment. It needs an interior system for steady administration and organization, 

which can be illuminated just by the nearness of Independent Directors. Subsequently, the route forward 

 
42 Umakanth Varottil, Evolution and Effectiveness of Independent Directors in Indian Corporate Governance, 
Hastings Business Law Journal Summer 2010, Volume 6: Number 2, at 56. 
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for appropriate corporate administration is the expulsion of escape clauses in the organization of 

Independent Directors, and make it relatively more liberated of weaknesses.  

First, the different specialized prerequisites for the arrangement of an Independent Director under the 

Companies Act, 2013 ought not to be so firmly compelled and limited. The arrangement of Independent 

Directors ought to fulfil generally the qualities of opportunity from the impact of best dimension the 

executives and official and mastery in the administration of an organization, regardless of whether not 

fulfilling the specialized lawful necessities. 

Second, the procedure of arrangement of Independent Directors should give more weightage to 

portrayal to minor investors on the assignments and compensation council. As clarified before, despite 

the fact that the board of trustees involves significantly of Independent Directors, yet the sheer 

numerical quality of offers held by the real investors in negative to the equivalent. The equivalent can 

be tended to by guaranteeing enough portrayal to minority investors on the board of trustees.  

Thirdly, the Companies Act ought to force stricter common and criminal discipline on Independent 

Directors if there should be an occurrence of carelessness and instances of giving individual favors to 

top administration and official authorities in return for money related and material additions.  

Acquaintance of changes furthermore with the ones referenced above is the main path forward being 

developed of idea of Independent Directors, which is powerful as a general rule, instead of in principle. 

Top Level Managerial and Executive Officials need to detail arrangements and techniques that are 

helpful and advantageous for the Company, as opposed to being so exclusively for people utilized for 

the Company.  

 

 

 

 

Be that as it may, human instinct is flighty, effectively diverted and vulnerable to debasement and 

ravenousness. Thus, the requirement for an outer, self-governing and free body to screen, direct and 

investigate the arrangements, techniques and execution of the best dimension authorities is 

irreplaceable. Autonomous Directors in a Company give the investigation and control of choices of 
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best dimension authorities and consequently, they ought to be brave and free of close money related 

and social ties from the Company. The endeavors of the Indian Independent Directors have made some 

amazing progress as far back as the Satyam Scandal, yet there is yet abundant extent of advancement 

in the zone of enacting on the idea and execution of obligations by Independent Directors. 
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