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Abstract 

 

While a common phenomenon revolving around the Indian polity symbolizes 

the unvarying eminence levied onto each organ of the state; Article 143, in its 

comprehensive apprehension of the Indian Constitution, may suggest otherwise. 

This research paper, thereby, strives to elucidate on the possibility of a shrouded 

hierarchical state structure, with respect to the constitution holistically whilst 

substantially shedding light on a thorough analysis of Article 143. The research 

paper molds itself into the exploration over the spectrum of submissive and 

rather pre-dominant organs of the State, supported by textual and linguistic 

reasoning, relevant case laws and further deciphercations. The paper maneuvers 

across such prospects whilst simultaneously touching upon constitutional 

doctrines, prerequisites, and sine qua non principles, before ultimately 

concluding as to whether the initial hypothesis surrounding the predominance of 

an organ over the other, stands corrected or intact.  
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I. Article 143; A Disguised Hierarchy  

 

In present day, India enjoys the title of the largest democracy in the world in an exceptionally 

projective and protruding manner; justified in its actions of such convex owing to the amplified 

meaning such a phrase conveys. Meticulously, being applauded at the global platform for its 

systematic and desirable mechanism of government, undeniably serves to the founding fathers of 

this constitution, who endlessly aimed to run the air of democracy through channels painted in 

colonialism, for what had seemed like an eternity of two centuries.  

This cream of the crop democracy functions precisely through the imperative obligations of the 

three pillars. Namely, the legislature, executive and judiciary, each performing a distinct role in 

the furtherance of the interest of the general public. While the legislature may be held accountable 

for curating laws and statutes which cater to the needs and requirements of effective governance 

for the Indian citizens, the executive simultaneously functions as an enforcement body of such 

codifications, all while the judiciary provides constitutional interpretation to such governing laws 

for the primary purpose of administering justice across the Indian territory. The Constitution of 

India specifies a number of provisions, discretions, rights, mandates, privileges and immunities 

amongst many others in the midst of such three organs of state, in the furtherance of the democratic 

title awarded to India by Indians in the preamble of this honorable Constitution.  

One such provision, so seamlessly camouflaging with its adjacent articles is Article 143, 

representing the power of the president to consult the Supreme Court. It reads that, at any point of 

time, if it so appears before the President of India to avail the opinion of the Supreme Court with 

respect to a question of law or fact, which is of such nature of public importance and where it 

seems expedient to do so, the President may refer the question to the court for consideration. Upon 

such a hearing the court may subsequently report to the President its opinion on the subject matter 

at hand. Clause 2 of the same article implies that the president may refer a dispute to the Apex 

court for opinion and the Supreme Court shall, after such hearing as it thinks fit, report to the 

President its opinion thereon.  
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Essentially, such an Article empowers the Supreme Court, the apex body of the judiciary to provide 

the President, in whom the executive power is vested via Article 531, its opinion on the question 

of law or fact posed before it which happens to be of public importance. The question then arises 

in opposition to the doctrine of separation of powers, which ultimately suggests distinct functions 

and responsibilities of each organ and their subsequent limited interrelatedness. Ideally, the 

working and functioning of either branch must not be superseded or intervened with by another 

organ or branch. Broadly, such a doctrine, although not expressly mentioned in the constitution, 

provides for limited scope of corrupt practices and misuse of power and is further reiterated by 

foreign nations such as Australia, Denmark, France, The United Kingdom and the United States. 

Does the correlative consultation amongst the Head of the State in whom the executive power is 

vested, with the Supreme Court of India representing the highest court of appeal in the Indian 

judiciary suggest otherwise? Does Article 143 amalgamate and place the Supreme Court beyond 

its territory of enforcing justice and into the implementation matters of such a democracy? 

 

Upon further analysis of the questions posed previously, one may wonder as to why such a 

discretionary provision of providing opinion to a separate and distinct pillar of the government has 

been vested with the Supreme Court or rather the judiciary? Why is it so that the Apex Court, apart 

from exercising its judicial jurisdictions across the nation in the administration and delivery of 

justice, also provides its reflections to a detached organ all together in relation to matters of public 

importance? Does Article 143 symbolize a failure on the part of the executive or perhaps a greater 

dependence on the Judiciary for the betterment of the nation or does the Constitution itself hold 

prejudice for the judiciary of being the most credible of all organs?  

 

 

 
1 The Constitution of India, available at: 

https://indiankanoon.org/doc/1597349/ (Visited on March 2, 2022). 

https://indiankanoon.org/doc/1597349/
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A racing mind and its mushrooming queries come to a rest when one enquires as to how, the 

President, who functions on the aid and advice of the council of ministers as per Article 74(1)2, 

seeks the advice and opinion of the Supreme Court in matters of public cruciality ultimately 

suggesting if the Judiciary has been placed on a pedestal as opposed to the remaining organs of 

the state, or if it (the judiciary) levies an asserted dominance over the other pillars, showcasing a 

hierarchy in the organs of the state.  

 

II. A Submissive Executive 

 

In the case of Ram Jawaya Kapur v. State of Punjab (AIR 1955 SC 549).3, it had been so reiterated 

by the court that cohesively describing the task and functions of the executive is a near impossible 

task to be done in an exhaustive manner. The court then relied on the definition held by Halsbury 

and stated that the functions of the executive essentially symbolize the residual functions which 

remain after taking the better defined functions of the legislature and the judiciary out of the 

picture. Contrary to popular opinion that the executive in essence aims to merely execute the laws 

so formulated by the legislature and interpreted by the judiciary, a nearer to reality definition is of 

the one held in the aforesaid case.  

It may appear upon a swift glance that such a provision indicates the indecisive nature of the 

executive functions as though they had been perceived in a manner less crucial as opposed to the 

judicial or legislative counterparts. However, on the other end of the spectrum, such a vast and non 

exhaustive definition of the executive and its functions may also rather represent a larger scope or 

greater importance of the executive in relation to the remaining organs, in such a manner that a 

comprehensive definition would not do justice to the horizon of such a branch.  

 
2 The Constitution of India, available at:  

https://indiankanoon.org/doc/127060/ (Visited on March 2, 2022). 

 

3 Ram Jawaya Kapur v. State of Punjab, AIR 1955 SC 549. 

https://indiankanoon.org/doc/127060/
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However, such a viewpoint is again diminished upon the judgment pronounced by the court in the 

State of Madhya Pradesh v. Bharat Singh (AIR 1967 SCR 454).4, wherein it was crystally 

emphasized by the court that legislative sanction or rather authority provided by such a lawmaking 

body is quintessentially required for the interference of the executive in the private rights of an 

individual, and upon the absence of such an empowering statute, the private right would stand 

immunized from the executive interference. Similarly, in the previously mentioned Kapur case, 

the petitioners had contended that the executive department was rather helpless in matters unless 

a law was passed with respect to the authority being granted to the executive by the legislature. 

While the court rejected the viewpoint, it did reimburse the statement that legislative sanctions, 

while may not be required in ultimately one and all cases in the exercise of executive functions, 

are however necessary in many.  

 

Ultimately the previously highlighted incidents showcase a dependence of the executive functions 

on the remaining organs of the state. While, the desideratum of the advice the executive seeks from 

the Supreme Court under Article 143 showcases one such incident where a constitutional provision 

itself emphasizes on the lack of independent functioning of the executive, such a hypothesis is 

further strengthened by Article 74(1) wherein virtually any action taken by the President, in whom 

executive power is vested, is substantiated to be in accordance with the aid and advice of the 

council of ministers, with the Prime Minister at the head of such a body.  

Such provisions may appear convincing upon an independent analysis, however the structure of 

the state and the mechanism in which it is to perform, is not subject to a limited lens. Instead, one 

should adopt a broader outlook as opposed to a tunnel vision when it comes to the functioning of 

the state through its three branches. In such a manner, a contention may be made that the executive, 

in fact stands in lesser dominance as opposed to the legislature or the judiciary owing to the fact 

that the highest authority of the executive branch, none other than the President, must render 

his/her oath before the Chief Justice of India or any other senior most judge of the apex court, 

holistically representing the judiciary.  

 
4 State of Madhya Pradesh v. Bharat Singh, AIR 1967 SCR 454. 
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However as incontestable and persuasive such an argument in favor of the weaker position of the 

executive may appear, Article 124(2)5 speaks otherwise, in the sense that the President is to appoint 

the Chief Justice of India and the remaining judges of the Supreme Court as well, thereby acting 

in an interrelated manner.  

Article 124(2) read with Article 606 are not the sole examples of the interrelation which may be 

seen amongst the three organs of the state. In fact, just as legislative sanction is a prerequisite for 

the executive functions, the legislative enactments or statutes are also equivalently subjected to 

judicial review and interpretation, subsequently linking the interdependence of one organ on to the 

other. Thereby displaying an absence of hierarchy between the various organs of the state. As, if 

one conceptualizes the executive as a branch which functions merely on the legislative sanctions 

and authorities, one must also perceive the legislature as being constantly subjected to the judiciary 

in terms of judicial review and scrutiny.  

Similarly, Article 1237, enumerating the ordinance making power of the President, indicates 

another example of interdependence amongst such organs. Herein, the President has been 

empowered to issue ordinance during the recess of the parliamentary sessions. It would be 

incorrect to analyze such a constitutional provision as one where the executive levies dominance 

over the legislature as such an ordinance making power fails to act as a parallel source of law. 

Similarly, other checks and balances maintained by the remaining organs upon the executive, must 

not be viewed in light of predominance. Essentially, such provisions have been provided for within 

the constitution as a preventive measure of arbitrary action of the state. While the executive 

functions in accordance with legislative sanctions, the legislature must enact laws which steer clear 

of judicial scrutiny and review.  

 
5  The Constitution of India, available at: 

https://indiankanoon.org/doc/1995948/ (Visited on March 4, 2022). 

6 The Constitution of India, available at: 

https://indiankanoon.org/doc/1102405/ (Visited on March 4, 2022). 

7 The Constitution of India, available at: 

https://indiankanoon.org/doc/1090693/ (Visited on March 4, 2022). 

https://indiankanoon.org/doc/1995948/
https://indiankanoon.org/doc/1102405/
https://indiankanoon.org/doc/1090693/
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Further, the CCJE8, though not an operative body in India, has stressed a fundamental principle in 

relation to the importance of judges and their consequent participation in legislative debates with 

respect to judicial policy. Ideally, the judiciary must be consulted with and shall also play a rather 

proactive role in the midst of any legislation being prepared which concerns the judiciary and its 

respective functioning. The question then again arises, while the conception or notion of the 

executive as a submissive branch of the state has been dismissed, who exercises control over the 

judiciary as an independent organ? Does the road of such queries lead to the supremacy of the 

judiciary as opposed to the legislature or the executive? Has the judiciary been placed on a higher 

pedestal as opposed to the remaining pillars of democracy?  

 

III. The Myth of Judicial Supremacy  

 

While the legislature is holding the poise of democracy sturdy by formulating laws which cater to 

the governance of the Indian citizens to the best of their holistic and cohesive interest, the executive 

is simultaneously responsible for the administration and execution of such policies, and statutes in 

a broad sense. Similarly, the judiciary may be denoted as the interpreter and the guardian of the 

Indian Constitution. While the functions of the judiciary have not been as meticulously spelt out 

in the constitution itself, a presumption that it is due to this reasoning that the protector and 

guardian of the Constitution function in an arbitrary manner is a rather ironic proposition.  

Just as a guard of the world’s largest diamond does not hold the legitimate value of the diamond 

itself, the Indian judiciary, acting as a protector of the largest constitution in the world does not, 

by virtue of nature of such a duty, prescribe it with the value, significance and esteem and 

supremacy that the Constitution holds in its entirety. Accordingly, whilst it may appear as though 

the Judiciary exercises supremacy, dominance and levies an upper hand across the remaining 

organs, it merely acts as a medium between the Constitution of India and its people.  

 

 
8 Consultative Council of European Judges. 
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One should not confuse the independence, and critiquing nature of the judiciary as to be supreme 

in nature through the virtue of functions which it exercises. While of course, the executive and 

legislative branches, by virtue of the nature of their tasks, are required to work more closely in 

relation to one another, this does not indicate a higher pedestal for the judiciary.  

In all practicality, had the judiciary functioned in a manner superior to that of the remaining pillars, 

it would not exercise the same jurisdiction it levies over the legislature or executive action as the 

Apex Court, over the various subordinate courts in the country. The power of appeal, writs and 

petitions provided to Indian Citizens and the ability of a higher court to strike down or rather quash 

an improper judgment pronounced by a lower one, indicates the Judiciary to be placed on an 

equivalent ground as that of the other two branches. Had the judiciary in all reality been a superior 

organ of the state, it would fail to render the same system of checks and balances across its own 

subordinate bodies as it does across the other two pillars, solely for the purpose of guarding the 

Indian Constitution. The writ of Prohibition and Certiorari are the breathing examples of the 

internal scrutiny the judiciary exercises which appears to be merely external.  

Whilst of course the landmark judgment of Marbury v. Madison9 upheld the power of judicial 

review in the US Supreme Court by holding that it is the body of the courts who ultimately hold 

the power to quash laws and statues which may be made by the legislature in violation of the 

supreme law of the land and subsequently such a provision of Judicial review grew its roots across 

the US boundaries, it was additionally substantiated by the Doctrine of Severability in India. The 

judiciary does not exercise, in any manner, shape of form, supremacy yet merely ensures 

constitutionality within the state. Had this not been the prevailing condition, the judiciary would 

strike down statutes which were unconstitutional even to a minute extent. However, the doctrine 

of severability disallows the Judiciary to act in such a manner, and ensures that the legislative 

statutes are only affected to the extent of their unconstitutionality and not otherwise as a whole 

and whilst the judiciary possess the power to declare legislative action as unconstitutional, the 

legislature has also been propounded with the ability to amend the constitution, but that does not 

indicate an added argument of legislative supremacy does it?  

 
9 Marbury v. Madison [1803] 5 U.S. 137. 
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Ultimately, the legislature, executive and the judiciary are all beads to the same string, ie. the 

Constitution. No branch or pillar of the state, irrespective of how prominent, occupies a greater 

position. Although the Judiciary may appear to be more determined in its nature, its actions are 

justified by the virtue of tasks prescribed to it by the Constitution. It does not formulate laws or 

exercise them across the nation, it merely upholds the status so made and ensures competent 

interpretation for constitutional clarity. 

In further deterrence from the notion of judicial superiority, many in fact describe the judiciary as 

the least dangerous organ of the state, although even such a proposition has not been envisaged by 

the Constitution of India. It controls no defense forces, or the spending power of the government 

and it is beyond the jurisdiction of the courts to analyze the constitutionality of a legislative affair 

unless the question so arises before the court on its own. However, the above statements also fail 

to grasp the true intentions of the founders of this bare text, by being unable to determine and 

ascertain the fact that the three organs are merely required to work within their respective domains, 

as stated by Shri. M. Venkaiah Naidu, and as may be understood by the Constitution and the 

principles of this democratic nation.   

However, in practice, the Indian society has witnessed a rather breach of the aforesaid through the 

exercise of undue influence over the judiciary by the executive. As according to Article 12410, the 

Constitution empowers the President to appoint the judges of the Supreme Court in accordance 

and consultation with the judiciary. However, in practice, particularly in the initial and pivotal 

days of this independent nation, the executive was found rejecting various names recommended 

by the judiciary for the purposes of occupying the vacant seats as judges of the Supreme Court, 

naturally after having been judged as competent enough to do so. It was due to such reasoning that 

the Law Commission of India ultimately paved way against such practices.  

 

 
10 The Constitution of India, available at: 

https://indiankanoon.org/doc/1164880/ (Visited on March 5, 2022). 

https://indiankanoon.org/doc/1164880/
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Similarly, during the Indira Gandhi era, the Indian courts witnessed rather unjust grievous blows 

to their democratic character. Granville Austin11, a constitutional scholar, expressed his 

disapproval and stated such action by the executive as to be attempts to make the courts more 

obedient to her governance.  

Although such practices had not been ideally forecasted or intended by the Indian Constitution, 

they unfortunately continue to take forms even today. In 2014, the Supreme Court by virtue of 

exercising Article 124, had recommended the name of Mr. Gopal Subramanium for the purposes 

of occupying a higher court, however the government ultimately rejected such a contention due to 

a personal predicaments between the jurist in question and a prominent home minister of the 

concerned political party.  

Consequently, the judiciary alone cannot run the government. In fact, no organ of the state can 

individually preside over the state and allow it to function in the manner that it does today, or at 

least has been envisaged by the constitution to function. All in all, the legislature must function in 

a manner that provides the legislative framework, the judiciary in a mechanism that allows 

constitutional interpretation of the same and, the executive in the sense to enforce such judicial 

pronouncements and statutes in the holistic interest of society. The three organs function hand in 

hand, as the nemesis of arbitrary state action and occupy an equivalent position and stand.  

IV. Article 143; A Harmonious Symbiosis 

 

As held in the case of Minerva Mills, neither the legislature, executive, nor the judiciary is above 

or beyond the Constitution of India. Upon a brief glance of Article 143, also otherwise known as 

the advisory jurisdiction of the supreme court, it may appear as though the executive occupies a 

more submissive approach towards the Judiciary in terms of acquiring the opinion of the supreme 

court, however such a provision has not been made in the constitution in order to disequilise the 

position all three organs collectively hold.  

 
11 Prannv Dhawan & Anmol Jain, “Strong Executive, weak courts: Collapsing Edifice of Judicial Independence” 

The Leaflet, Oct. 10, 2019. 
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Instead, such a provision has been inserted into the constitution to ensure corrective action on part 

of the Executive, which opposes to be arbitrary or unreasonable in its reason. The judiciary is 

entrusted with the power to interpret the constitution as closely as possible to the founding fathers 

of our constitution, it is in light of such a facet that this power to grant advice lies with the Supreme 

Court. It is believed that in the exercise of this power, the apex court would be in accordance with 

the constitution and act as a guiding light for the executive in matters where the future course of 

action is not clear, so as to ensure constitutional conformity even in adverse circumstances and 

scenarios.  

While the executive is not bound to accept and act according to such advice of the Supreme Court, 

it does levy a heavy weightage on account of having been rendered after due thought and 

constitutional clarity. Therefore, while the executive may experience public pressure upon 

deterring from the judicial advice so tendered by the supreme court, there is no obligatory mandate 

over the branch of the state to abide by such advice. The fact that the President need not function 

in accordance with such advice, further strengthens the purely guiding nature of such a provision 

without bringing in a debate or question of supremacy of the judiciary. Similarly, the Supreme 

Court has been entrusted with a discretion of providing such advice as can be seen through the 

phrase “the Court, may” in clause 1. In other words, in matters relating to a question of law or fact 

of public importance, the supreme court may choose to deliver such an opinion, which would not 

translate to a judgment in any mannerism and would act as mere advice tendered on behalf of the 

supreme court. Herein the court does not exercise a judicial function in the tendering of such 

advice, it merely acts as a well-wisher for the country collectively, and particularly for the nation 

to function as constitutionally possible. Had the judiciary been placed on a higher pedestal through 

such a provision, the outcome of such advice would be the mandatory acceptance by the President 

and the judicial nature of such advice tendered, however that is not the case.  

Essentially, such a provision has been made keeping in mind that the judiciary, similar to the other 

two organs of the state, is accountable to the society in which it performs its judicial functions. 

Therefore, the judiciary is constitutionally expected to have the best interest for the public as 

possible and it is in light of such a thought that the judiciary has been entrusted with an advisory 

provision.  
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That is to say, the court, if it so believes, denies the President in providing advice. However, clause 

2 of the same article indicates a constitutional mandate on part of the supreme court for providing 

advice to the President in relation to disputes arising out of pre-constitutional treaties, agreements, 

covenants etc as can be seen in the proviso to Article 131.  

Availability of the aid of the Supreme Court in such matters as have been specified by the 

President, is not a matter to be looked upon with an eye of supremacy. The question altogether 

differs, such a provision has been inserted into the constitution in order to ensure the limited 

amalgamation of the two organs of the state in order to ensure adequate functioning and 

governance of the nation. The judiciary does not display any supremacy in matters while availing 

aid from the apex court, but merely recognizes the need to act in a constitutionally correct manner. 

Such a provision has not been evoked often by the Indian presidents, and has been used scarcely 

till date. One of the most prominent applications of the advisory jurisdiction of the supreme court 

was availed by the then President, Dr. Abdul Kalam, in relation to the dispute between the Election 

Commission and the Government, over the matter of elections in Gujarat. Likewise, herein Dr. 

Abdul Kalam did not showcase submissiveness before the Judiciary but instead displayed an 

insight to act in the most constitutionally appropriate manner possible for the best interests of 

Indians across the territory.  

Therefore, through the provisions of Article 143, it may be witnessed that no organ occupies a role 

greater than the other, instead they aim to work together collectively to ensure the overall 

betterment of the very purpose such offices have been curated. The mere and sole question then 

arises if such collaborative provisions in the Constitution, as through Article 143 violate the 

doctrine of separation of powers.  
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V. A Malleable Separation of Powers 

 

In the case of Rai Sahib Ram Jawaya v. State of Punjab (AIR 1955 SC 549).12, Justice Mukherjee 

had rightly pronounced the verdict that the doctrine of separation of powers while, followed as a 

guiding principle throughout the country, has not been adopted in its very rigid sense. Besides the 

provision of Article 50, which speaks regarding the separation of the executive from the judiciary, 

no other constitutional provisions emphasize on a distinct and dramatic difference in the 

independent functioning of the organs. For the purposes of the overall appropriate governance, the 

three organs do interfere with one another whenever necessary   

However, this is not to imply that such a doctrine is not practiced in India in its entirety. It is just 

to reiterate the fact that no man is an island, entire unto itself. While neither organ of the state is 

expected to conflict with the other in the exercise of their respective functions, it is fundamentally 

not possible for the judiciary, legislature or the executive to function completely in an independent 

fashion. The three organs, as distinguished as they may be, do at the end of the day require one 

another for the holistic functioning of their tasks.  

Ideally, the judiciary shall remain liberated from unsolicited influence from other organs however 

that does not strip the judiciary of the public interest it must hold. The judiciary is required in the 

interest of the nation to take due responsibility for the country in which it operates, and while 

competent separation exists between the powers of the pillars, true betterment of the public can 

only be achieved if there exists respectful overlapping and interdependence between the organs of 

the state. For example, the executive and legislative organs are under a duty to provide protection 

to the judiciary or judicial members when and if the functions of the court are disrupted by 

intimidations or attacks of physical nature. Such a situation would not indicate a violation of the 

separation of powers, supremacy or dominance, but rather a mechanism to ultimately serve the 

people of the country. Likewise, Article 143. Ultimately, the three organs are rather 

complementary to one another as opposed to being rivalries.  

 
12 Rai Sahib Ram Jawaya v. State of Punjab, AIR 1955 SC 549. 
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VI. The Ignis Fatuus of The State Pyramid; A Conclusive Analysis 

 

Therefore, upon the reading of Article 143, ie. the Advisory Jurisdiction of the Supreme Court, 

although it may appear as though the executive occupies a rather submissive approach or the 

judiciary has been granted a greater degree of supremacy across the remaining organs. One may 

inquire into the hierarchy of the state organs, or of judicial dominance and supremacy exercised 

overtly over the remaining two organs. It will therefore, be keen to comprehensively ascertain and 

differentiate the judiciary from the Constitution of India.  

While the organs of the state, have been placed on an equal footing despite of the differential nature 

of the tasks and responsibilities assigned to them, the Judiciary or the Supreme Court in particular 

may appear to hold a rather higher dignified position owing to the nature of the functions 

prescribed to it for and by the constitution. It is therefore not the Judiciary or the Apex Court which 

enjoys a greater supremacy as opposed to the executive or the legislature, but the Constitution of 

India which serves as the supreme law of the land.  

 

Ultimately and conclusively, the answer as to who is supreme amongst the organs of the state or 

who occupies the highest position/pedestal or perhaps even the most meek in the hierarchy of 

amongst the three organs, is not addressed by stating the Judiciary or the Executive or the 

Legislature. Instead, the answer as to who is supreme, is the Constitution of India, the supreme 

law of the land.  

 

 

 

 


