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ABSTRACT 

 

In India, abortions are regulated by The Medical Termination of Pregnancy Act, 1971. The Act 

was considered progressive at the time of its introduction as it tackled the problem of unsafe 

abortions in the country. However, its provisions were not sufficient to keep up with changing 

needs of the society. The Medical Termination of Pregnancy (Amendment) Act, 2021 was 

introduced to upgrade the framework for medical termination of pregnancy. But after a thorough 

analysis, it becomes clear that it misses the mark to take into account the social, economic and 

legal developments of the country, as a result of which, the changes it seeks to bring will not be 

beneficial for most of its stakeholders. 

This article throws light on the concerns with the existing provisions and the Amendment Act. It 

also suggests possible solutions to those issues which can be adopted to ensure affordable access 

to safe abortion as a right. 

Keywords: Women’s right of abortion, Medical termination of pregnancy, MTP Amendment Act, 

Limitations, Suggestions. 

  



Volume I Issue III                                                                                            NLR | Nyaayshastra Law Review                     
March 2021                                 w w w .n ya a ysh a s t ra .co m  
                                                                                   nyaayshastra@gmail.com 
 
 

2 | P a g e    

     
 www .ny aa ysh as tra .c om  

I. Introduction 

After the landmark decision of Roe v. Wade1, in which the American Court emphasized on the 

intrinsic right of a woman to terminate her pregnancy in earlier stages of pregnancy but allowed 

State to impose restrictions or bans in later stages, several countries have adopted laws to legalise 

medical termination of pregnancy. After the dominance of pro-abortion approach for a long time, 

anti-abortion groups in the west have lobbied towards the introduction of Foetal Pain 

Legislation2, which stands on the premise that a foetus is capable of perceiving pain after 20 

weeks of pregnancy and life can be attributed to it. Many countries are grappling with the issue 

of women’s right of sexual and bodily autonomy versus the foetus' rights and State interference 

in regulating pregnancies. 

In India however, there is a starkly different scenario as the entire pro-life and pro-choice debates 

were avoided here. Before the enactment of the Medical Termination of Pregnancy Act, 1971 

(hereinafter, ‘MTP Act’), most of the abortions in the country were carried out in an unsafe 

manner which resulted in high morbidity and mortality risks amongst children and pregnant 

women.3 The discussion on the need for an abortion law in India started in the 1960s, due to 

which the government set up the Shantilal Shah Committee to evaluate whether an abortion law 

was needed in the country.4 This Committee reviewed the legal, medical and socio-cultural 

aspects of abortion and submitted a comprehensive report justifying the need for legalizing 

termination of pregnancy. 

The Committee’s recommendations led to the passing of the MTP Act which lays down the law 

and procedure to be followed by medical professionals and institutions for termination of 

pregnancy. The MTP Act is supplemented by the Medical Termination of Pregnancy Rules, 

2003. Recently, third amendment in the MTP Act has been incorporated through the Medical 

 
1 410 US 113 (1973). 
2 Debadyuti Banerjee & Ujwala Uppaluri, From Roe v. Wade to Fetal Pain Legislation: A Reflection of American 

Jurisprudence on the Indian Milieu of Liberalised Abortion Policies, 2 NUJS L Rev 637, 638 (2009). 
3 Prachi Dutta, Women and the Law : An Analysis on the Medical Termination of Pregnancy Law in India Vis-à-Vis 

the Medical Termination of Pregnancy Act, 1971 and the Medical Termination of Pregnancy (Amendment) Bill, 

2020, SCC OnLine Blog OpEd 7 (2021). 
4 Shonottra Kumar, Why India’s law on abortion does not use the word ‘abortion’, THE PRINT (May 17, 2020), 

https://theprint.in/opinion/india-law-abortion-medical-termination-pregnancy-act/423380/. 
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Termination of Pregnancy (Amendment) Act, 2021 (hereinafter, ‘Amendment Act’). Despite 

being labelled as being ‘progressive’ and ‘liberal’ by the government, it has certain lacunae 

which show a different picture. The Amendment Act is not sufficient to fill the existing gaps in 

abortion law and tackle the emerging challenges, which is apparent from the fact that it was 

passed in the Rajya Sabha by a voice vote despite the motion of opposition to refer it to a select 

committee5. 

The MTP Act, which was considered progressive at the time of its introduction, focused on 

providing immunity from criminal prosecution to medical practitioners rather than ensuring 

access to abortion as a right. The Amendment Act fails to resolve this issue. It also falls short to 

rectify the loopholes of the MTP Act which were hurdles in its proper functioning. Moreover, the 

Amendment Act misses the mark to take into account the social, economic and legal 

developments of the country, as a result of which, the changes it seeks to bring will not be 

beneficial for most of its stakeholders. 

 

II. Legal framework for abortion in India 

 

As per the MTP Act, medical termination of pregnancy is allowed only if a ‘registered medical 

practitioner’ is of the opinion that continuance of pregnancy would involve a risk to the life of 

the pregnant woman or cause grave injury to her ‘physical or mental health’ or if there is a 

substantial risk that if the child were born, it would suffer from such physical or mental 

abnormalities as to be seriously handicapped. If the duration of pregnancy does not exceed 2 

weeks, the opinion of one registered medical practitioner is required and if it is between 12 to 20 

weeks, then opinions of two registered medical practitioners are required.6 Explanations 

appended to Section 3 create a presumption that if the pregnancy is caused by ‘rape’ or due to 

failure of any device or method used by ‘any married woman’ or ‘her husband’ for the purpose 

 
5 Rhythma Kaul, Rajya Sabha passes bill to allow abortion up to 24 weeks, HINDUSTAN TIMES (Mar. 17, 2021), 

https://www.hindustantimes.com/health/rajya-sabha-passes-bill-to-allow-abortion-up-to-24-weeks-

101615941232449.html. 
6 Medical Termination of Pregnancy Act, 1971, § 3(2), No. 34, Acts of Parliament, 1971 (India). 
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of limiting the number of children, then the ‘anguish’ caused by such a pregnancy would be 

presumed to cause injury to the mental health of the woman. 

The pregnant woman has to file a writ in concerned High Court or Supreme Court under Article 

226 and Article 32 of the Constitution of India respectively, if she wishes for medical 

termination of pregnancy which exceeds 20 weeks. The Court sets up a medical board, which 

prepares and submits its report, on basis of which the Court either allows or disallows such 

termination. It is not necessary for the Court to strictly adhere to the recommendations of the 

report while pronouncing the final decision. No such termination can take place under Section 3 

without the consent of the woman, unless she is a minor, or suffers from mental illness. In such 

exceptional cases, termination can only take place upon the consent given by her guardian in 

writing.7 

A. Relation between the MTP Act and the Indian Penal Code 

An inference can be drawn that the MTP Act acts as an exception to Section 312 of The Indian 

Penal Code (hereinafter, ‘IPC’). Section 312, IPC criminalises the act of voluntary causing 

miscarriage of a pregnant woman except when it is done ‘in good faith for purpose of saving the 

life of the woman’. MTP Act and Section 312, IPC are consistent with each other as the MTP 

Act does not decriminalize medical termination of pregnancy but states the special conditions 

under which a woman can undergo medical termination. 

It is important to note that the MTP Act does not use the term ‘abortion’. It uses the term 

‘medical termination of pregnancy’, which indicates that abortion laws in the country aren’t 

framed as recognizing women’s choice or a right to undergo safe abortions, but as procedures to 

protect doctors against prosecution for conducting abortions. The objective mentioned in the 

MTP Act, ‘to provide for the termination of certain pregnancies by registered medical 

practitioners’, itself points to this intention. Major sections of the MTP Act8 begin with a non-

obstante clause which signifies that this framework was more of a protection for doctors 

conducting medical terminations than a comprehensive abortion care for women. Furthermore, 

 
7 Medical Termination of Pregnancy Act, 1971, § 3(4), No. 34, Acts of Parliament, 1971 (India). 
8 Medical Termination of Pregnancy Act, 1971, §§ 3(1), 5(2), No. 34, Acts of Parliament, 1971 (India). 
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Section 3 of the MTP Act rests the decision of allowing a medical termination solely on the 

doctor’s opinion which points to lack of bodily autonomy for women. Such an opinion 

sometimes gets clouded by personal biases, making the interest of pregnant women prone to 

uncertainty. 

III. Dilemma of Courts 

The validity of the MTP Act was challenged in 20059 where it was argued that the provisions of 

Act are unethical and violate Article 21 of the Constitution of India on the ground that foetus 

comes to life at a certain stage of pregnancy and its termination under the Act would violate its 

right to life. The Rajasthan High Court held the MTP Act to be valid as it was in consonance 

with the aims and objectives of Article 21 rather than against it. However, the Court refused to 

enter into the debate on when exactly does a foetus comes to life, its rights and the ethics of 

abortion, and hence avoided a closure on the matter.  

However, in the landmark cases of Suchita Srivastava v. Chandigarh Admin10 and Devika 

Biswas v. Union of India11, the Hon’ble Supreme Court held that a woman's right to make 

reproductive choices is a dimension of personal liberty under Article 21. Furthermore, the 

Supreme Court held that it is important to recognise that reproductive choices can be exercised to 

procreate as well as to abstain from procreating. A woman’s reproductive autonomy is included 

in her fundamental right to privacy under Article 21, and the final decision to have or not to have 

a child should be hers alone, without any State intervention. Despite such observations, no 

changes were made in the legal system to give effect to the ruling. 

The Courts have given different decisions on the petitions of women to undergo a medical 

termination of pregnancy. In certain cases, Courts have allowed women to undergo a medical 

termination of pregnancy12, while in others Courts have declined to do so13. In Dr. Nikhil Datar 

 
9 Nand Kishore Sharma v. Union of India, AIR 2006 Raj 166. 
10 (2009) 9 SCC 1. 
11 (2016) 10 SCC 726. 
12 Meera Santosh Pal v. Union of India, (2017) 3 SCC 462; Sarmishtha Chakrabortty v. Union of India, (2018) 13 

SCC 339; X v. Union of India; (2017) 3 SCC 458. 
13 Savita Sachin Patil v. Union of India, (2017) 13 SCC 436; Sheetal Shankar Salvi v. Union of India (2018), 11 

SCC 606. 



Volume I Issue III                                                                                            NLR | Nyaayshastra Law Review                     
March 2021                                 w w w .n ya a ysh a s t ra .co m  
                                                                                   nyaayshastra@gmail.com 
 
 

6 | P a g e    

     
 www .ny aa ysh as tra .c om  

v. Union of India14, the Court refused to allow termination of pregnancy at 24 weeks gestation 

despite the fact that there was congenital heart blockage in the heart of the foetus. A similar 

situation in several other cases15 led to a demand to increase the statutory time limit for abortion 

from 20 weeks of gestation to 24 weeks or above. It was contended that denial of termination in 

such circumstances causes mental trauma to the mother and even the couple by being forced to 

bear the emotional stress and monetary burden of giving birth to a child that might not survive 

for long or may suffer from severe health problems. It amounts to forced sustenance of 

pregnancy and violates the right to freedom from cruel, inhuman, and degrading treatment, as 

well as the right to life. 

IV. Proposed amendment and loopholes in the legal framework 

The above demands and other factors pushed the government to take steps and the Amendment 

Act, 2021 has been passed. One of the most important and welcome amendments is that for a 

woman who is pregnant up to 20 weeks wishing to undergo termination, the opinion of only one 

registered medical practitioner will be required.16 Such change will be beneficial for women as it 

will reduce the physical, mental and financial burden on her. Further, the Amendment Act 

proposes for termination of pregnancy of 20-24 weeks for special categories of women which 

includes survivors of rape, victims of incest, differently abled women and minors.17 Although 

this provision is progressive, the proposal of increasing gestation period to 20-24 weeks should 

have been extended to all pregnant women irrespective of their ‘category’. Such a provision 

would have been effective in decreasing the number of cases pending before the High Court 

where permission is being sought for termination of pregnancy.18 

For pregnancies that are beyond 24 weeks, the Amendment Act proposes setting up of a 

‘Medical Board’ in the respective states and Union Territories which shall include a 

 
14 SLP (Civil) No. 5334/2009. 
15 Amita Kujur v. State of Chhattisgarh, WP (Civil) No. 976/ 2016, Sarmishtha Chakrabortty v. Union of India, 

(2018) 13 SCC 339; X v. Union of India, (2017) 3 SCC 458. 
16 Medical Termination of Pregnancy (Amendment) Act, 2021, § 3, No. 8, Acts of Parliament, 2021 (India). 
17 Id. 
18 Jithendra Palepu, Will the Medical Termination of Pregnancy Amendment Bill reduce abortion cases before 

Indian High Courts?, THE LEAFLET (Sept. 23, 2020), https://www.theleaflet.in/will-the-medical-termination-of-

pregnancy-amendment-bill-reduce-abortion-cases-before-indian-high-courts/#. 



Volume I Issue III                                                                                            NLR | Nyaayshastra Law Review                     
March 2021                                 w w w .n ya a ysh a s t ra .co m  
                                                                                   nyaayshastra@gmail.com 
 
 

7 | P a g e    

     
 www .ny aa ysh as tra .c om  

gynaecologist, a paediatrician, a radiologist or sinologist, and any other members as proposed by 

that State or Union Territory. The Medical Board will diagnose such candidates and termination 

will only be possible if the diagnosis reveals ‘substantial foetal abnormality exists’ and medical 

termination is necessary.19 Although this provision seems feasible on paper, it is impractical for 

several reasons. India’s healthcare system is sorely inadequate in terms of the reach of medical 

facilities and the presence of adequate numbers of qualified healthcare professionals.20 Due to 

lack of finance and infrastructure, it would be almost impossible for the constitution, operation 

and proper functioning of Medical Boards in every State and Union Territory. Even if they are 

setup somehow, ensuring their accessibility to all, especially in rural areas would be very 

difficult. Furthermore, due to such third-person authorization, there are also risks of delays while 

navigating through this tedious process, personal prejudices and possibility of multiple invasive 

examinations which would violate the right to privacy of a pregnant woman guaranteed under 

Article 21 of the Constitution of India. 

Moreover, the Amendment Act proposes to replace ‘married woman’ with ‘any woman’ and 

‘husband’ with ‘partner’ in Explanation of Section 3 of the MTP Act. This proposed amendment 

is empathetic and progressive as it recognizes sexual intercourse outside wedlock which is 

consistent with the changing society and allows unmarried couples to enjoy the benefit of this 

Act. Nevertheless, the Amendment Act could have gone further by using the inclusive term 

‘pregnant person’ in place of ‘pregnant woman’ to include rights of transgender persons in the 

light of recent developments for the LGBTQIA+ community. 

There is also a technical loophole in the use of term ‘rape’ in Explanation of Section 3 of the 

MTP Act. Section 376B and 376C of IPC create a special category of offences which do not 

amount to rape. Section 376B prescribes punishment for ‘sexual intercourse by husband with his 

own wife during separation’ and Section 376C prescribes punishment for ‘sexual intercourse by 

a person in authority’, not amounting to rape. Therefore, a pregnancy caused by such an offence 

will not amount to have been caused by rape and the woman would be unable to get the 

 
19 Medical Termination of Pregnancy (Amendment) Act, 2021, § 3, No. 8, Acts of Parliament, 2021 (India). 
20 Dipika Jain, MTP Bill’s proposal for a bureaucracy to vet abortions is ill-judged and impractical, INDIAN 

EXPRESS (Feb. 11, 2021), https://indianexpress.com/article/opinion/columns/mtp-bills-proposal-for-a-bureaucracy-

to-vet-abortions-is-ill-judged-and-impractical-7183300/. 
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pregnancy terminated as it is not covered by the Explanation of Section. This difficulty can 

easily be removed making a small amendment in the Explanation. Additionally, according to 

principles of criminal jurisprudence, a man is considered ‘innocent until proven guilty’. 

Therefore, in case of pregnancy caused by rape, the pregnant woman is left with two options: 

one, postpone the termination of her pregnancy until the guilt of accused is established for in a 

court which would delay her abortion and increase health risks; two get the pregnancy terminated 

during the pendency of the trial which would make the woman liable for punishment under IPC 

if the man is acquitted of the charges of rape.21 

The society as well as medical professionals, still considers sexual intercourse amongst 

consensual adults outside wedlock taboo in several areas of the country. This factor makes it 

very important that the privacy of the woman seeking termination of pregnancy is protected. 

Another point of practical limitation is that many cases of rape in India go unreported due to 

social stigma. In such a scenario, it would not be possible to take the benefit of section 3 of the 

MTP Act in case of pregnancy caused by rape. Although the Amendment Act seeks to address 

these issues by punishing a medical practitioner who reveals the name or other particulars except 

to a person authorized by law, it only applies to a woman whose pregnancy has been terminated 

under the MTP Act22. Any woman seeking advice or whose request for termination has been 

denied will not come under the purview of this section. Also, this provision creates a discrepancy 

with the provisions of Prevention of Children from Sexual Offences Act, 2012 under which after 

having knowledge of any sexual offence against minor, any person including a medical 

practitioner is bound to report it to police failing which would attract punishment23. Hence, a 

minor girl would be reluctant to approach a doctor for abortion due to the fear of losing 

confidentiality and social stigma. 

Several issues have been left unaddressed by the Amendment Act which pose a great hurdle in 

the proper implementation of the MTP Act. One of the major demands by activists, legal 

scholars, medical professionals and women was to adopt a women-centric approach. This 

 
21 K.D. Gaur, Abortion and the Law in Countries of Indian Subcontinent, Asean Region, United Kingdom, Ireland 

and United States of America, 37 JILI 293, 303 (1995). 
22 Medical Termination of Pregnancy (Amendment) Act, 2021, § 4, No. 8, Acts of Parliament, 2021 (India). 
23 Medical Termination of Pregnancy Act, 1971, §§ 19, 21, No. 34, Acts of Parliament, 1971 (India). 
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includes providing access to safe and legal abortion as a right as per need of a pregnant woman, 

instead of the old approach which left her at mercy of the doctor. The change towards right-

based approach would help women in several other issues related to abortion like social stigma 

and privacy. 

Another issue is that the society and the Courts in India frown upon a wife’s decision of 

terminating her pregnancy without consent of her husband despite the fact that the MTP Act does 

not require such consent. In few cases, Courts have even called such termination of pregnancy as 

mental cruelty to husband24. As a result, it becomes even more difficult for a widow to terminate 

her pregnancy as her husband’s family might force her to keep the child as heir. The 

reality of losing an heir is not as cruel as the hard realities of the life that a widow with an 

unwanted pregnancy might have to face. Even from the perspective of the child, life without a 

father or with a step-father may not be smooth and comfortable.25 Although, most widows decide 

to keep the pregnancy, the choice to retain or terminate pregnancy should be personal and her 

interests should not be forfeited on the basis of the sentiments of others. 

V. The Path Ahead 

As mentioned earlier, the legal framework for termination of pregnancy does not confer to 

women the right to abortion, instead it strips them off the agency over their own bodies and 

leaves them at the mercy of decision of medical practitioner. As a result, even women with 

gestation period approach to Court for remedy which indicates the access to safe and legal 

abortion is still inadequate. This is apparent from the fact that the number of cases in High Court 

seeking permission for termination of pregnancy has increased.26 The report further states that 

every one in five cases brought before the High Courts, seeking permission for abortion, is from 

 
24 Satya v. Siri Ram, AIR 1983 P&H 252; Sushil Kumar Verma v. Usha, AIR 1987 Del 86. 
25 Kusum, Widow's Right to Terminate Her Pregnancy, 47 JILI 374, 375 (2005). 
26 Anubha Rastogi, Assessing the Judiciary’s Role in Access to Safe Abortion- II, PRATIGYA CAMPAIGN REPORT 

(2020), https://pratigyacampaign.org/wp-content/uploads/2020/09/assessing-the-role-of-judiciary-in-access-to-safe-

abortion-II.pdf. 
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a minor or a woman who is allowed under the law to terminate her pregnancy but is unable to 

exercise that right.27 

India must ensure dignity and autonomy to a woman and recognize her right to decide 

whether she wants to continue her pregnancy, at least in the first trimester. The need of the hour 

is to provide autonomy to women over their bodies. Women must be trusted to be able to make 

decisions for their interest, as a decision to carry forward a pregnancy may possibly have life-

threatening consequences28 for them and they have to bear physical and mental agony of them. 

The focus should be on a rights-based approach rather than needs-based approach under which a 

woman has to justify her demand of abortion which will be in line with international standards 

like in the countries of France, Iceland, South Africa, Uruguay29. 

One of the concerns or common misconceptions in providing autonomy to women under MTP 

Act is the fear of sex-selective abortion. It is vital to understand that female feticide is a totally 

different issue, which is governed under the Pre-Conception and Pre-Natal Diagnostic 

Techniques Act, 1994 that makes sex-selection and disclosing gender of foetus a punishable 

offence. Almost 80 percent of abortions in India take place within the first trimester30, and it is 

medically not possible to determine sex of the child within such period which ensures that right 

of abortion cannot be misused. The fear of sex-selective abortion should not be used to justify 

stripping pregnant women of their basic reproductive rights.31 

 
27 Jagriti Chandra, Despite MTP Act, women forced to seek legal nod for abortion, THE HINDU (Sept. 28, 2020), 

https://www.thehindu.com/news/national/despite-mtp-act-women-forced-to-seek-legal-nod-for-

abortion/article32710296.ece. 
28 Tusharika Mattoo, The New Pregnancy Termination Bill Still Ignores Women's Agency Completely, THE WIRE 

(April 10, 2020), https://thewire.in/women/medical-termination-of-pregnancy-bill-2020. 
29 Ayushi Agarwal, Seeking a more progressive abortion law, THE HINDU (Feb. 10, 2020), 

https://www.thehindu.com/opinion/op-ed/seeking-a-more-progressive-abortion-law/article30777394.ece. 
30 Mythreyee Ramesh, MTP Bill: What Are the Pros & Cons of Changes to Our Abortion Law?, THE QUINT (Mar. 

17, 2021), https://www.thequint.com/neon/gender/medical-termination-of-pregnancy-abortion-rights-

explainer#read-more. 
31 Nozer Sheriara, Abortion a right not privilege. On Safe Abortion Day, govt must consider amending MTP Act, 

THE PRINT (Sept. 28, 2019), https://theprint.in/opinion/abortion-a-right-not-privilege-on-safe-abortion-day-modi-

govt-must-consider-amending-mtp-act/298238/. 
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According to a study32 published by the Guttmacher Institute in the Lancet, one in three of the 

48.1 million pregnancies in India end in an abortion with 15.6 million taking place in 201533, 

78% of which happened outside health facilities and were unsafe. This is supported by the fact 

that in India, unsafe abortion is one of the major reasons for maternal deaths. Hence, barring 

medical complications, right to safe abortion should be provided to all pregnant women, 

especially in first trimester. Such a right would make the State responsible to provide safe 

abortion services which will reduce barriers faced by women as well the risk taken by them in 

unsafe abortions. 

Currently, the most popular, cost effective and easy to administer method of abortion in India is 

MMA (Medical Methods of Abortion)34, which involves prescribing a combination of two 

medicines to be taken and orally and can be provided by registered medical practitioners under 

the MTP Act . One solution of providing access to safe abortion could be allowing and training 

mid-level healthcare providers, like nurses, ANMs and AYUSH practitioners to provide 

medication abortion up to nine weeks, as also recommended by the World Health Organisation.35 

This manner of expanding the provider base of safe abortions in India was also backed by the 

Ministry of Health and Family Welfare in draft Amendment Bill, 201436. Additionally, allowing 

MBBS doctors to provide medically safe abortion can also be also useful, especially in rural 

areas where health facilities are scarce. 

Lastly, there is a need to improve the healthcare infrastructure in the country. According to the 

National Health Profile 2017, India only has one doctor for roughly 10,200 people in the public 

sector. A recent study highlights that there is an acute shortage of nearly 80% of specialty 

 
32 Susheela Singh, Lisa Remez, Gilda Sedgh, Lorraine Kwok & Tsuyoshi Onda, Abortion Worldwide 2017: Uneven 

Progress and Unequal Access, GUTTMACHER INSTITUTE (2018), https://www.guttmacher.org/report/abortion-

worldwide-2017. 
33 Chitra Subramaniam, India’s new abortion law is progressive and has a human face, OBSERVER RESEARCH 

FOUNDATION (Mar. 7, 2020), https://www.orfonline.org/expert-speak/india-new-abortion-law-progressive-human-

face-62023/. 
34 Shamira Sibal, Amendments We Should Be Asking For in the Medical Termination of Pregnancy Bill, THE WIRE 

(July 14, 2020), https://thewire.in/women/medical-termination-of-pregnancy-bill-amendments. 
35 Marge Berer, Provision of abortion by mid-level providers: international policy, practice and perspectives, 

WORLD HEALTH ORGANIZATION (Nov. 4, 2008), https://www.who.int/bulletin/volumes/87/1/07-050138/en/. 
36 Draft Medical Termination of Pregnancy (Amendment) Bill, 2014, 

https://www.prsindia.org/uploads/media/draft/Draft%20Medical%20Termination%20of%20Pregnancy%20Amend

ment%20Bill%202014.pdf. 
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doctors in Community Health Centres37. These reports indicate the failure on part of 

governments to ensure public health availability, which forces the public to go for out of pocket 

expenditure and ‘distress financing’. The standard of abortion facilities provided by the public 

sector should be improved to match that of the private sector through monitoring, regulatory 

process and ensuring proper functioning and accountability. 

 

VI. Conclusion 

Countries around the globe are divided on their approach towards adoption depending upon 

religious, social, moral and several other factors. Some countries do not permit it at all, while 

others allow it freely. But the most prevalent policy in developed countries is recognizing the 

pregnant women’s right to abort with certain limitations imposed by the State. It is desirable to 

have safe abortion care services available to woman which protects their rights guaranteed under 

Constitution with a minimal interference of State, only in exceptional cases. 

When the original MTP Bill was introduced and it became an Act in 1971, it was hailed as 

progressive. As a whole, MTP Act is much more liberal than the abortion laws of most countries 

which altogether deny or allow abortion only in very limited cases. But India has lagged behind 

by limiting the control of pregnant women over their wombs. Even though the Supreme Court 

has held way back in 2005 that a woman’s reproductive autonomy is a part of her fundamental 

right to privacy, and she has a right to decide for her pregnancy without State interference, the 

ground reality is quite different. Due to advancement of technology in the field of medical 

science in the past 50 years since the MTP Act was passed, it is possible to provide affordable, 

safe abortion services as well as to deal with complex complications during pregnancy.  

 

 

 
37 Dipika Jain, Kavya Kartik, Krithika Balu, Oieshi Saha & Rhea Malik, Medical Boards for access to abortion 

untenable: Evidence from the ground, CENTRE FOR JUSTICE, LAW AND SOCIETY AT JINDAL GLOBAL LAW SCHOOL 

(2020), https://jgu.s3.ap-south-1.amazonaws.com/cjls/CJLS_Medical_Boards_Report_Final.pdf. 
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Moreover, keeping in view the social developments in the society with respect to status of 

women, transgender persons, it is essential that the legal framework also evolves to fulfil their 

needs. 

The changes that the Amendment Act seeks to introduce will definitely upgrade the legal 

framework, but there’s a lot that have been left out. The time is crucial to provide women the 

right over their bodies and well-being. The focus should be on providing bodily autonomy as a 

right to women, transgender persons, sex-workers via efficient, affordable and speedy means, but 

the Amendment Act does not seems to be sufficient to achieve the same. By making the process 

of abortion more easily accessible, the number of cases reaching judiciary will also decrease. It 

will also ensure that the confidentiality of a person is maintained as well as the rights guaranteed 

under the Constitution of India are protected. The Amendment Act attempts to introduce certain 

provisions which might prove helpful, but the lacunae should also be dealt with effectively. No 

doubt that the legal framework of India for abortion is quite progressive as compared to many 

countries, there is no harm in going a step further which ensures overall development of all 

citizens of the country. 
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