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ABSTRACT 

Maintenance is some amount of money that a former husband pays regularly to his former wife. 

This research paper makes an analysis of the Hindu and Muslim personal laws of maintenance. It 

deals with the statutes whereby Hindu classical law has been codified. Judicial pronouncements 

with regard to maintenance under Hindus have been included. Muslim personal law on 

maintenance and the struggle of the Muslim women while demanding a change in their 

maintenance rights have been duly discussed. Case laws which were deemed essential for the 

purpose of the research paper have been incorporated here in the paper.  
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INTRODUCTION 

Family is the building block of the human society. It is the family which forms a society. Marriage 

is the essential for extending and continuing the unit of family. In all religions the husband is 

considered duty bound to maintain his wife. Such a duty to maintain wife extends not only through 

the duration of the marriage but also in case the divorce takes place. This duty to maintain exists 

irrespective of the amount of earnings and the societal status of the husband. All religions of this 

world recognize the unit of family and the duty of maintenance. In simple terms, maintenance 

means to provide for a person’s food, clothing, shelter and other necessary expenses. Earlier this 

duty was based on moral grounds and religion but now it has been given a statutory recognition. 

In case where by the husband does not maintain his wife, the wife has a right to claim maintenance 

by approaching the court of law. It is also the right of other members of the family to seek 

maintenance if they are within such a relation to the person from whom maintenance is asked for.  

Almost all the religions of the world have their own personal laws on maintenance. In India, 

Hinduism and Islam are the most widely followed religions. Both these religions have significantly 

different laws on maintenance. Certain provisions of law provide for maintenance irrespective of 

the religion and the personal laws applicable on a person. Section 125 of the Criminal Procedure 

Code, 1973 and Section 12 and 20 of the Domestic Violence Act, 2005 are such laws in India.  

 

HINDU LAW ON RIGHT TO MAINTENANCE IN MARRIAGES 

Classical Hindu law with regards to maintenance has now been codified. The Hindu Marriage Act, 

1955 and The Hindu Adoption and Maintenance Act, 1956 had been enacted so as to give a legal 

shape to the right of maintenance of married women. Maintenance that is granted by the court is 

of two types: permanent maintenance and temporary maintenance also known as Pendete Lite. 

Temporary maintenance refers to the periodical sum of money which the court directs the husband 

to pay to his wife while the divorce proceedings are going on. Permanent maintenance is the 

amount which is paid by the husband on a periodical or continual basis after the divorce 

proceedings have ended. 
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Section 24 and 25 of the Hindu Marriage Act, 1955 deal with the provisions regarding the granting 

of maintenance. Section 24 paves the way for the granting of temporary maintenance. Under this 

section, the court can direct the payment of maintenance to either the husband or the wife 

depending on the facts of the case like if the spouse seeking maintenance is earning and whether 

the earnings of the spouse seeking maintenance are of sufficient quantum or not .The quantum of 

maintenance u/s 24 depends on the income of the the petitioner and the income of the respondent. 

Section 25(1) provides for permanent maintenance to either the husband or wife as the case may 

be. Section 25(2) and Section 25(3) make provision for the altercation of the original order of 

maintenance as u/s 25(1) due to change in the circumstances. The unique feature to these 

provisions is that it allows the husband to seek maintenance from his wife subject to the condition 

that the husband is incapable of earning. Section 18 of the Hindu Adoption and Maintenance Act, 

1956 gives the right of seeking maintenance from husband to the wife throughout her life span. 

For being entitled to the benefits of Section 18 it is not necessary for the wife to be residing with 

the husband1. 

The main question of law which the courts have faced over the years is regarding the quantum of 

maintenance which is to be granted in such cases. Various judicial pronouncements have laid down 

certain guidelines and given direction with regards to this issue. 

In Mangat Pal v Punni Devi2, the Court had said that the aim of granting maintenance is to let the 

wife maintain such a life style which she had been accustomed to. In Bhuwan Mohan Singh v 

Meena3, it was said that the husband was to enable his wife to live a life of dignity considering the 

society and the strata to which they belong. In Rachayya v Bhagyalakshmi4, the Court had altered 

the maintenance amount from Rs 5000 to Rs 3000 giving due consideration to the economic 

condition of the husband. The husband owned a small photocopy shop which made it difficult for 

him to give such an amount in maintenance. On the other hand the wife was a practicing Advocate 

who had her own house and a two wheeler. It is the unique characteristic of the Hindu maintenance 

laws that under certain circumstances even the husband can seek maintenance from wife. However, 

 
1Section 18(2) and 18(3), Hindu Adoption and Maintenance Act,1956 
2(1995) 6 SCC 88 
3(2015) 6 SCC 353 
4SCC Online Kar 1821  
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the Supreme Court has held the view that the husband seeking maintenance from his wife is to be 

treated not as a norm but as an exceptional case5.  

In Yashpal Singh Thakur v Smt Anjana Rajput6, the Court held that in consequence of the right to 

maintenance granted to husbands under the Sec 247 the husband who is otherwise capable of 

earning cannot stop working and start living on the earnings of his wife. In Rani Sethi v Sunil 

Sethi8, the husband has sought maintenance from his wife under Section 249 and the trial court on 

examining the facts of the case ordered the wife to pay a monthly maintenance of Rs 20000 along 

with Rs 10000 of litigation expenses and a Zen Car for the husband’s use. On appeal to the High 

Court, it was held that the purpose of granting maintenance is not only to ensure the mere 

sustenance of the spouse but is to enable the spouse to maintain such level of living to which he or 

she was accustomed to in his matrimonial home. 

HINDU LAW ON MAINTENANCE FOR OTHER FAMILY MEMBERS AND 

DEPENDENTS 

The Hindu Adoption and Maintenance Act 1956 provides for maintenance to family members 

other than the wife and husband namely widowed daughter-in-law, aged parents, children and 

those falling within the ambit of the term dependents under Section 2110.Section 19 and Section 

2011 provide for maintenance to widowed daughter in-law and aged parents and children 

respectively. Even a childless stepmother is entitled to maintenance from his step son as a childless 

stepmother is included within the ambit of the term parents for the purpose of Section 2012.Section 

21 defines the term ‘dependents’ and includes all those people related to the deceased who are 

entitled to be maintained out of his property.  

 
5Nivya VM v Shivaprasad MK ;OP (FC) No. 26 of 2015  
62001 (2) CCC 472 
7Hindu Marriage Act 1955 
8179(2011)DLT414 
9Ibid  
10Hindu Adoption and Maintenance Act, 1956 
11Ibid  
12Ibid 
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In Kalla Mistry v Kalaimmal13, it was laid down that a claim for maintenance under Section 2014 

can be validly filed by an illegitimate son who is born out of an adulterous intercourse. In Padmja 

Sharma v Ratanlal Sharma15, the Court held that in case when a couple has divorced and both of 

them are earning well, it is not the duty of only the father to provide maintenance to the children. 

In such a case, the mother is equally entitled to maintain the child. In Jasbir Kaur Sehgal v District 

Judge, Dehradun16 , the court said that it was a father’s duty to provide for his unmarried daughter’s 

marriage even if she is living separately along with her mother as she is entitled to maintenance 

from him and this right to maintenance includes expenses of her marriage. An important point to 

be noted in cases of maintenance being sought by the children is that the liability to maintain the 

child is co-extensive for both the parents. It is a futile contention that the maintenance cannot be 

sought from the mother if the father is already providing for the child.  

MUSLIM LAW ON RIGHT TO MAINTENANCE IN MARRIAGES 

The traditional Muslim law provides for maintenance to wife from husband on account of the 

status of validity of their marriage and because of pre-nuptial agreements. This obligation to 

maintain wife is dependent on the wife’s earnings but is because of the duty of the husband to 

maintain her. However, such obligation depends on the conditions that the wife is faithful to her 

husband and obeys his reasonable orders. This right of wife is also subject to the condition that the 

wife should not be refractory nor should she refuse to live with her husband without any reasonable 

cause17. In addition to this duty of the husband, pre-nuptial agreements can be entered into by the 

respective parties to a marriage. Such agreements may make provisions for payment of certain 

allowances known as kharcha-e-pandan, mewa khore, guzara, etc. at periodic intervals to his wife. 

The Muslim Women (Protection of Rights on Divorce) Act, 1986 is a statutory enactment of the 

Muslim personal law on divorce. It codifies certain important laws on maintenance. It provides for 

the maintenance which the wife is entitled to receive during her iddat period. It also enables a 

Muslim wife to enforce her claim to her unpaid mehr or dower and other exclusive properties. This 

 
13AIR 1963 M 210 
14Supra 10 
15(2000) 4 SCC 266 
16(1997) 7 SCC 7 
17Ameer Ali’s Mohommedan Law Diges, Pg no. 2, (4th ed. 1917)  
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act clearly states that a husbands liability to provide for his wife is existing as till the period of 

iddat. If after the lapse of the period of iddat, if the wife is unable to maintain herself then she can 

seek a reasonable and fair maintenance from her relatives who would be entitled to inherit her 

property after her death. If no relative is able to provide for the maintenance then the duty to 

maintain such a Muslim lady becomes that of the State Waqf Board. 

MUSLIM LAW ON MAINTENANCE FOR CHILDREN 

It is clearly inferred from the various nuances of the Muslim Personal Law that the mean are 

considered superior to women. Children are liable to be maintained by their parents especially the 

father. A son is entitled to maintenance from his father till he attains the state of majority and a 

daughter is entitled till she remains unmarried. The father’s liability to maintain his minor son and 

unmarried daughter ceases when the two don’t share a residence with their father without any 

reasonable cause. In case a child is lunatic or is physically and mentally disabled then the liability 

of the father to maintain the child extends throughout the life. 

Mother is obliged to maintain her children when the child is illegitimate or when the husband 

refuses to maintain his children. Under Hanfi law, if the father is poor and it is the mother who is 

in a better position to maintain her children, the in such a case it is the mother’s liability to maintain 

her children. However under the Shefai law, the mother is under no liability to maintain her 

children even if she is in a better position to do so as compared to the father. In such circumstances 

the liability of maintaining the children passes on to the grandfather. 

MAINTENANCE UNDER SECTION 125 CRPC 

Section 12518 is a secular provision regarding maintenance across all religions. No conflict exists 

between the personal laws and this provision as the two work parallel to each other. It provides for 

maintenance to wife, children and aged parents. This provision is not to be understood as a 

punishment being inflicted on the person from whom the maintenance is being sought but is to 

ensure financial support estranged family members who are unable to sustain themselves. 

 
18 CrPC  
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Section 125 is often resorted to by wives to seek maintenance from husband during and at the 

conclusion of the divorce proceedings. In Anita v Amit19, J Manoj Kumar Ohri, held that just 

because a wife is capable of earning, she cannot be denied maintenance on this ground as her 

capability to earn is not a sufficient reason to deny her maintenance. Expression “unable to 

maintain herself” within S 12520 does not imply that the wife should be completely destitute so as 

to be covered within the ambit of S 12521. In Chaturbuj v Sita Bai22,the fact that wife is already 

earning is no ground to deny her maintenance. In such a case the maintenance can be denied only 

if the wife’s income is sufficient enough such that she is able to maintain herself as she was living 

in her matrimonial home. The main point of controversy which arose over the years was regarding 

the applicability of S 12523 with respect to a Muslim woman seeking maintenance as after her iddat 

period getting over. The legal position on this point was settled after several court cases in Daniel 

Latifi v Union of India24.The entire history regarding this legal battle of Muslim women for their 

right to maintenance u/s 12525 has been discussed further. 

RIGHT TO MAINTENANCE OF MUSLIM WOMEN U/S 125 CrPC 

This struggle for right to maintenance started with Mohd Ahmed Khan v Shah Bano26. In this case, 

Shan Bano and Mohd Ahmad Khan had married each other in 1932 in Indore. After 14 years of 

their marriage, Mohd Ahmed Khan married another woman who was much younger to him. In 

1975 she was thrown out of her matrimonial home by her husband along with her 5 children. In 

April 1978 she filed a suit for maintenance under S 12527 as the maintenance of Rs 200 which was 

guaranteed to her by her husband was being denied to her. In November 1978, Shah bano was 

divorced by her husband by the utterance of “Talaq” three times. Such Talaq in Muslims is 

irrevocable. The husband took the defense in the trial court that since Shah Bano was no longer 

his legally wedded wife, she was not entitled to maintenance from him. He had already furnished 

 
19MANU/DE/0582/2020 
20Criminal Procedure Code 1973 
21Ibid 
22AIR 2998 SC 530 
23Supra 19 
24AIR 2001 SC 3958 
25Criminal Procedure Code 1973 
26AIR 1985 SCR (3) 844 
27Supra 25  
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the Mehr amount and provided for her maintenance during her Iddat. The trial court rejected the 

husband’s contention and ordered him to pay to her a monthly amount of Rs 25 as maintenance. 

Shah Bano filed an appeal in the Madhya Pradesh High Court for increasing the amount of 

maintenance from Rs 25 to Rs 179. Her appeal was accepted by the Madhya Pradesh High Court.  

Aggrieved by the order, Mohd. Ahmad Khan approached the Supreme Court. The main issues 

which the Court faced were: Whether Section 12528 applies to Muslims and if the mere payment 

of the Mehr amount at the time of divorce absolved the husband of all liability to maintain his 

wife. The Court dismissed the appeal of Mohd Ahmad Khan and held that S 125 is a secular 

provision regarding maintenance. It is applicable without any restrictions so as to religion. The 

term wife as for the purposes of this provision included a divorced wife also within its ambit and 

in any case of conflict between S 125 and personal law of Muslims, it would be the former which 

would prevail. With regards to Mehr, since it was not an amount payable strictly at the time of 

divorce, it could not be equated with maintenance; hence payment of Mehr at time of Divorce did 

not absolve the husband of his duty of maintaining his wife after marriage. This judgement was 

heavily criticized by the Muslim fundamentalists as they considered it to be as opposing to their 

religion. For the purposes of the appeasement of this section of the society, the then Congress 

government led by Rajiv Gandhi decided to enact the Muslim Women (Protection of Rights of 

Divorce) Act 1986. This legislation invalidated the judgement of the case and codified the Muslim 

Law on divorce. Shah Bano’s lawyer Adv. Danial Latifi filed a petition in the Apex Court 

regarding the applicability of S 12529 to the divorced Muslim women after marriage. Hence the 

court in Danial Latifi v Union of India30, held that S 12531 allows the Muslim women to seek 

maintenance from their husband for the period beyond the Iddat and such arrangement for wife’s 

sustenance after the period of Iddat shall be made by the husband during the Iddat itself. This case 

established a correct balance between the personal laws and secular provisions. This position has 

been maintained by the courts since then but it can still be validly said that this controversy has 

not died entirely. 

 
28Supra 25 
29The Code of Criminal Procedure, 1973  
30(2001) 7 SCC 740 
31Supra 29 
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CONCLUSION 

Both Hindu and Muslim personal laws have provisions with regards to maintenance which try to 

ensure that no person is denied a life of dignity due to lack of resources for sustenance. Both the 

religions recognize the duty of family members to maintain those from the family who are rightly 

entitled to it. Hindu Law of Maintenance has been evolved and expanded further by judicial 

pronouncements. However not many changes or controversies have risen regarding the validity of 

the classical law. 

Muslim Law on Maintenance has been subject to various controversies which have been dealt with 

by the court over the years. It can be rightly said that Hindu law on maintenance is superior to the 

Muslim law on maintenance in terms of securing the rights of a divorced woman .The fact that the 

arrangement for maintenance of wife after the Iddat has to be made during the Iddat period only 

restricts the scope of S 12532 for the Muslim women. Right of maintenance of other family 

members in both the personal laws has been secured almost at par with each other. Much changes 

have occurred in both over the years however the aim remains still to secure the rights of the family 

members. 

 

 

 

 

 
32Supra 29 


