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Abstract 

 

“Bail is the rule, jail is the exception” is a common adage in the legal fraternity. 

Bail in a bailable offence is a right, however in case of non-bailable offence, it 

is the discretion of the Court and the same must be provided with ‘due caution’. 

Bail has its root in French word ‘bailer’ means to “to give or to deliver”. Section 

436 to 450 of Code of Criminal Procedure, 1973 spells out in detail the various 

provisions of bail. The bail has been in usage from a long time with its origin 

deeply rooted in the English and American laws. In medieval period in England, 

the need for bail arose out of the necessity to release prisoners, who were 

suffering from diseases in jails, and they were waiting for their trails delayed; 

whereby, they were delivered to respectable third parties in society who would 

take the responsibility of behalf of the accused. They would ensure that the 

bailed person would be available for trail process as may be required by Courts, 

whereby their inability to be produced before the Court of Law would be seen 

to be forfeiture of the surety amount deposited and non-adherence to the norms 

and rules as expected of a law-abiding person. The twin objectives of bail as 

explicated in statutory provisions as well as via catena of judgments over a 

period include firstly the “presumption of innocence” as well as secondly, 

shielding the accused till the trial process is over which either convicts the 

accused or acquits him from the purposed allegations of commissioning of the 

offence. The instant paper is an attempt to look at varied scenarios related to the 

non-bailable offences and the legal provisions with its implication and further 

ramifications for the society. Reliance has been placed on judgments which have 

been guiding light in this context to understand the wider implications of bail 

provisions along with a critical analysis of Hon’ble Supreme Court’s guidelines 

on the rights and privileges which are extended by the bail provisions.  

Keywords: Bail; Non-Bailable Offence; Bail under Special Legislations; 

Jumping Bail; Cancellation of Bail. 
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I. Introduction 

 

The article delves into the varied facets of “non-bailable offences” and the consideration towards the 

conditionalities as per Hon’ble Supreme Court of India’s guidelines when it comes to non-bailable 

offence. The legal provisions of bail in non-bailable offences are enumerated in Section 437 and 439 

of the Code of Criminal Procedure (CrPC) while the anticipatory bail provisions are mentioned in 

Section 438 of the aforesaid Code. Bail is a provision influenced by the society’s requirement of 

ensuring that the liberty of the accused is hampered and at the same time restoring his freedom 

without jeopardising the broader objectives of arrest. It brings twin objective of ensuring interest of 

justice is preserved at the same time, the presumption of innocence till proven guilty is being adhered 

to at all times, for ensuring freedom and liberty of the individual. This has lead to the evolving of 

the concept of “bail not jail” as such in the case of Sukar Narayan Bakhia v Rajnikanth Shah4, it 

was held that, “while granting bail, it is seen whether there is a possibility of accused being  available 

for trial or whether there is a possibility of accused jumping the bail…”. The conditionalities as has 

evolved for a period of time has assumed the basic rule that fleeing or thwarting the criminal justice 

system or creating troubles for the smooth course and conduct of justice is of paramount importance 

when determining whether to grant bail or not is warranted.  

 

II. Supreme Court Guidelines 

 

The philosophy driving the basic essence of bail as enunciated and explicated by Hon’ble Apex 

Court of India, the Supreme Court of India in Vaman Narain Ghiya v State of Rajasthan5 is, “Bail 

remains an undefined term in CrPC. Nowhere else has the term been statutorily defined. 

Conceptually, it continues to be understood as a right for assertion of freedom against the State 

imposing restraints…” Human Rights provisions have a close connection to bail which asserts the 

freedom and liberty of the individual against the restraints imposed by the State machinery. India 

being a signatory to the Universal Declaration of Human Rights has always been at forefront to 

acknowledge that the bail provisions, has to been seen in light of Constitutional provisions of Article 

21.  

 

 
4 Sukar Narayan Bakhia v Rajnikanth Shah (1982) 2 GLR 317 
5 Vaman Narain Ghiya v State of Rajasthan (2009) 2 SCC 281 
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Right to legal aid is another dimension which has to be provide due credence as seen in the landmark 

case of Supreme Court Legal Aid Committee Representing Undertrial Prisoners6. Hon’ble Justice 

Krishna Iyer in Moti Ram v State of Madhya Pradesh7 had held that, “Bail is the rule and jail is the 

exception”.  

 

III. Bail as “Conditional Liberty” 

 

It is pertinent to understand that bail in case of non-bailable offences is the discretion of the Court 

and cannot be claimed as a matter of right of the individual. Bail as defined in Stroud’s Judicial 

Dictionary8 states, “When a man is taken or arrested for felony, indicted of felony, or any such case, 

so that he is restrained of his liberty. And, being by law bailable, offer the security to those which 

have authority to bail him, which sureties are bound for him to the King’s use in a certain sum of 

money, or body for a body, that he shall appear before the justices of goal delivery at the next 

sessions. Then upon the bonds of these sureties, as is aforesaid, he is bailed – that is to say, set at 

liberty until the day appointed for his appearance…” In the aforementioned judgment of Moti Ram9 

case, Justice Krishna Iyer observes, “We leave it to Parliament to consider whether in our 

socialistic republic, with social justice as its hallmarks, monetary superstition, not other relevant 

considerations like family ties, roots in the community, membership of stable organisations, should 

prevail for bail bonds to ensure that the bailee does not flee justice. The best guarantee of presence 

in court is the reach of the law, not the money tag. A parting thought, if the indigents are not to be 

betrayed by the law including bail law, re-writing of many procedural laws is an urgent 

desideratum…” The conditionalities for granting of a bail in Indian Legal System is tailored by the 

social impact it has on the society, including if the accused is a minor, a woman or infirm person 

with the age forming a criteria for granting exceptions, the chances of accused absconding the trial 

process, possibility of influencing the witnesses or leading to thwarting the justice delivery system 

and if the accused is willing to abide by the conditions set forth by the Magistrate, then the learned 

Court could grant bail on such conditionalities specified.  

 

 

 

 
6 Supreme Court Legal Aid Committee v. Union of India (1994) 6 SCC 731 
7 Moti Ram v State of Madhya Pradesh AIR 1978 SC 1594 
8 Stroud’s Judicial Dictionary, 4th ed. (1971) 
9 Ibid. 
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IV. Discretion in Non-Bailable Offences 

 

There are some principles which has evolved by the judiciary with the passage of time via judicial 

precedents. Most of the Supreme Court of India’s guidelines has to be on following points, as re-

iterated in catena of judgments before various Hon’ble Courts of the country, when competent Courts 

decide on granting bail in non-bailable offences, firstly, the nature of the offence and the gravity of 

the offence in question10; secondly, severity of the punishment and the kind of conviction that may 

be involved in the commissioning of the offence11; thirdly, what are the possibilities of absconding 

the trial or process of justice delivery after being granted the bail; fourthly, the danger of tampering 

and manipulation with the evidence12; fifthly, what is the position of the accused in relation to the 

witnesses and victim, the possibility of influencing the witnesses or the coercive approach the 

accused may take to influence the victim and the prosecution witnesses to turn hostile during trial 

process; sixthly, the health condition of the accused13, whether the accused in question is infirm, 

child or woman; seventhly, whether exists a possibility of repeating the offence; eighthly, the 

possibility of prolonged or protracted trial14 which could hamper the trial process15; ninthly, 

opportunity that may be available to the accused to frame defence in consultation with the lawyer of 

choice and access to the counsel; tenthly, the gravity of the offence16 and the supporting relevant 

evidences that provides the clarity on crime construction in which circumstances the offence has 

been committed; eleventhly, the gravest set of offences one is charged with, defining whether it is a 

case of bailable or non-bailable offence, thereby as seen in State v Captain Jagjit Singh17 When 

deciding on the cases pertaining to Section 437, it is pertinent to note that Courts have been 

exercising due caution and great care in deciding the cases as the jurisdiction is discretionary, which 

is ensured by balancing the rights and consideration of liberty of the individual and the interest of 

the society as held in the apex Court’s judgment in the case of Mansab Ali v Irsan18 reported in All 

India Reporter in 2003.  

 

 
10 George William case, Public Prosecutor vs George Williams Alias Victor AIR 1951 Mad 1042 
11 Rao Harnarain Singh v State AIR 1958 Punj 123 
12 Ibid. 
13 Guddu v State, 1990 Cr LJ 1531 (All) 
14 Rajesh Ranjan Yadav alias Pappu Yadav v Central Bureau of Investigation Director, 2007 Cr. LJ 3223 (SC)  
15 Hussainara Khatoon case; Mohammad Mian v State, 1993 CrLJ 2621 (All). 
16 Jagdish Kumar v State, 1990 Cr. LJ 730 (Del) 
17 State v Captain Jagjit Singh, AIR 1962 SC 253 
18 Mansab Ali v Irsan AIR 2003 SC 707 
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While deciding the pronouncement in the cases involving Section 437 and 439 pertaining to non-

bailable cases, in Siddharam Satlingappa Mhete v State of Maharashtra19 it was observed that, 

“just as liberty is precious to an individual, so is the society’s interest in maintenance of peace, law 

and order. Both are equally important.” The Court has emphasised in its pronouncement that, 

“Personal liberty is a very precious fundamental right and it should be curtailed only when it becomes 

imperative according to the peculiar facts and circumstances of the case…”  

 

V. Anticipatory Bail 

 

The power of granting anticipatory bail lies with Court of Sessions and the High Court. The basis 

distinction between ordinary order of bail and anticipatory bail is that, in the former case, it can be 

granted after arrest, while in the latter scenario of anticipatory bail, the bail is in the anticipation of 

an arrest in case of an offence of the nature of cognizable, non-compoundable and non-bailable 

offences. It is vital to note that provisions of Section 438 which pertains to anticipatory bail cannot 

be invoked after arrest. Law Commission in its report20 has observed that, “The necessity for granting 

anticipatory bail arises mainly because sometimes influential persons try to implicate their rivals in 

false cases for the purpose of disgracing them or for other purposes by getting them detained in jail 

for some days. In recent times, with the accentuation of political rivalry, this tendency is showing 

steady increase. Apart from false cases, where there are reasonable grounds for holding that a person 

accused of an offence is not likely to abscond, or otherwise misuse his liberty while on bail, there 

seems no justification to require him first to submit to custody, remain in prison for some days and 

then apply for bail…” As held in HDFC Bank Ltd. v J.J Mannan alias J.M. John Paul21, “the 

object of Sec. 438 is that a person should not be harassed or humiliated in order to satisfy the grudge 

or personal vendetta of the complainant…” Supreme Court has made it clear via catena of judgments 

that the provisions of anticipatory bail is of ‘extraordinary character’ and can be exercised i n 

“exceptional conditions”; wherefore, the anticipatory bail cannot be claimed as a matter of right and 

it is not granted for bailable offences as held in the case State of Madhya Pradesh v R.K. Balothia22. 

 

 

 
19 Siddharam Satlingappa Mhete v State of Maharashtra (2011) 1 SCC 694 
20 Law Commission in its 41st report (1970) 
21 HDFC Bank Ltd. v J.J Mannan alias J.M. John Paul, AIR 2010 SC 618 
22 State of Madhya Pradesh v R.K. Balothia AIR 1995 SC 1198 
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VI. Bail under Special Legislations 

 

It is pertinent to note that there are bails which are granted by the powers exercised by Special Courts. 

In cases of Narcotic Drugs and Psychotropic Substances Act 1985, Juvenile Justice (Care and 

Protection of Children) Act 2015, Protection of Children from Sexual Offences Act 2012, Special 

Courts of Central Bureau of Investigation may have powers to grant bail. However, the principles 

and the guidelines would have to followed as the balancing act of restraining the liberty of an 

individual has to be with consideration of public safety and interest of justice. 

 

VII. Conclusion 

 

An advocate can argue from the standpoint of various principles, in this context, the five principles 

which guide the legal fraternity in cases of granting bail include, firstly, “principle of parity” which 

ensures that if co-accused has been granted bail or a number of co-accused has been granted bail, 

then it becomes imperative that advocate could supplicate and plead for bail of his client also, who 

is also alleged to be accused in the case. Secondly, the “principle of propriety”, warrants to not 

indulge in “bench hunting”. It also points to the fact that if a new situation has arisen then only the 

advocates should suggest their clients to jump Courts and seek for judges. Thirdly, the paramount 

importance of “Judicial discipline” is inbuilt in the system of criminal justice delivery. It is 

imperative that following the hierarchy of Courts is of quintessential importance and exhausting all 

the options at the lower Courts before approaching the higher Court becomes important. Fourthly, 

as a lawyer the “principle of proportionality” warrants a look at the gravity of the offence, status of 

the bail applicant, a sense of proportionality is always at play when it comes to fixing the bail  amount 

and other aspects related to bail. There should not be any excessive demand which should be put 

forward before the Hon’ble Courts while seeking bail petition. Fifthly, it becomes important to 

adhere to “principle of soundness”, which requires adequate reasons to be adduced via speaking 

orders when decision of bail to be granted or not is decided by the Courts. The Courts have over the 

passage of time imbibed the “principle of soundness” in their judgment and wider appreciation of 

the same becomes imperative. It has been seen vide catena of decisions by the Courts that inter alia 

in economic offences including money laundering cases, terrorism cases and dowry death cases, the 

Courts are reluctant to grant bail in such non-bailable offences. 
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The ‘refusal of bail’ is decided before any bail is granted or rejection based on the bail petition. It is 

particularly important to be a strict interpretation of statutory provisions when it comes to criminal 

justice procedural aspects. The same logic works when it  comes to cancellation of bail already 

granted, since application of mind has already happened and such cancellation of bail is very rare as 

courts go slow in interference. Since, the court has already gone in the merits of the case, unless 

there is any impelling supervening condition or change in situation which warrants a relook at the 

cancelation of bail. It is important to note that generally the court which has granted bail, is the same 

court which cancels the bail. However, it has to be noted that Court of Sessions and High Courts 

have wide power when it come to deciding cases where bail can be granted or not. 

 


