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Abstract 

The purpose of this research paper is to enlighten the reader regarding the 

doctrine of constitutional morality. The research is divided into three parts 

namely, the origin and the Indian context of the term, the need for this doctrine 

and the supposed lacunae or setbacks related to this doctrine. To conduct 

research, the author has reviewed and incorporated when necessary various 

articles and case laws on the said topic. The doctrine of constitutional morality 

though is not familiar to the citizens at large yet it is imperative when discussing 

the issue of violation of constitutional rights such as the fundamental rights of 

the public. Through this research paper, the author is looking to introduce and 

familiarize the reader with the concept of constitutional morality which is largely 

different from public morality yet is equally important for the citizens of this 

nation. It is through this doctrine that the judges test the constitutional validity 

of an impugned provision and decide whether to strike the impugned provision 

or declare the whole statute void or unconstitutional.  

Research Questions: 

1. What is the origin of the term constitutional morality and the Indian 

perspective of this doctrine?  

2. Why is there a need for the doctrine of constitutional morality?  

3. How was this doctrine utilized by the judges in landmark judgements? 

4. What are the lacunae in this doctrine?  
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I. Introduction 

 

The constitution is the paramount source where the citizens derive their fundamental rights and 

other rights in different aspects of life. It is the source of all the laws in the country. Therefore, 

when the validity of an impugned provision is to be discussed at length by the judges in the court 

of law. There arises a need for utilizing an approach that aligns with the constitutional values and 

doesn’t fall prey to the popular opinion of the majority at large. For this to happen the courts use 

the doctrine of constitutional morality. 

Even though this doctrine was devised several years back and introduced in our country a few 

decades earlier yet it is still relevant and is in usage. This doctrine not only provides a way for 

testing the constitutional validity of a provision but also acts as an alternate to the persisting morals 

of society. Even though the majority of the public follow the same morals of right and wrong, 

sometimes these morals can curb the constitutional rights of the minority. To balance the societal 

interests of both the majority and minority sections of the society, the courts can utilize this 

doctrine when hearing and deciding cases of national importance.  

Even though no approach is without its lacunae yet this approach is largely beneficial and provides 

a more holistic approach to resolving the disputes wherein two major sections of the society are at 

par with each other. The doctrine of Constitutional Morality acts as an aid in providing an 

interpretation of statutes of the constitution. It acts as an alternate approach which differs from the 

social or popular morality of the citizens at large. Although its interpretation is subject to the 

interpretation given by the judges yet it is pertinent in keeping the statutes of the constitution as 

well as other laws consistent with the constitutional values stated in the preamble of our 

constitution.   
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II. Origin and History of Constitutional Morality 

 

Dr. BR Ambedkar during the Constituent Assembly debates quoted Grote, the historian of Greece 

saying that “The diffusion of Constitutional Morality not merely among the majority of a 

community but throughout the whole, is the indispensable condition of a government at once free 

and peaceable, since even any powerful and obstinate minority may render the working of a free 

institution impracticable, without being strong enough to conquer ascendancy of themselves’’1 By 

the above statement, he meant to signify the importance that constitutional morality should not be 

merely followed by the majority of the citizens but should equally spread to all parts of the nation. 

This will have a profound positive effect on the administration of the nation, as it fulfils the 

condition of making the government free and peaceable.  

He further quoted Grote on the meaning of the term ‘Constitutional Morality’ by stating that ‘’ a 

paramount reverence for the forms of the Constitution, enforcing obedience to authority acting 

under and within these forms yet combined with the habit of open speech, of action subject only 

to definite legal control, and unrestrained censure of those very authorities as to all their public 

acts combined too with perfect confidence in the bosom of every citizen amidst the bitterness of 

party contest that the forms of the Constitution will not be less sacred in the eyes of his opponents 

than in his own.’’2The above line taken in its natural meaning states the very essence of 

constitutional morality. Constitutional Morality is the respect or dignity that we, the citizens 

provide to the forms of the constitution. It is the combination of respect and confidence by the 

citizens in the constitution of their nation. Dr. Ambedkar elaborated on the need for instilling 

constitutional morality in the citizens and the constitution. He stated the case as to why the details 

of the structure and the powers of the administration are prescribed in our constitution.  

 

 
1 Constituent Assembly of India Debates (Proceedings) - Volume VII, Available at: 

https://www.constitutionofindia.net/constitution_assembly_debates/volume/7/1948-11-04#7.48.227 
2 Supra 
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Without adding such provisions, the legislation can easily and quite possibly pervert the 

constitution by not changing its form but by simply changing the form of administration which 

will render it inconsistent and opposite to the spirit of the constitution. 

Only when the people fully absorb this doctrine which was first described by Grote, the historian, 

that the legislature should take the risk of omitting the details of the administration in the 

constitution. But Constitutional Morality is not a natural but a cultivated sentiment that citizens 

must learn over time.3  

After enunciating such a profound statement on the need of cultivating such a doctrine. Dr. 

Ambedkar gave a cautious statement about the future of this nation as he said ‘’Democracy in 

India is only a top-dressing on an Indian soil, which is essentially undemocratic.’’4 

The words spoken by Dr. Ambedkar at the constituent assembly regarding the usage of this 

doctrine in our country must be understood by taking into consideration the time during which our 

constitution came into existence. During the time of Independence and before the subsequent 

arrival of our constitution, our nation had many social evils still prevailing, evil as inequality, 

oppression, and caste system was still at large. 

III. Need for Constitutional Morality 

On the 70th constitution day celebrated in the month of November 2021, President Sri Ram Nath 

Kovind in the central hall of parliament stated the words of Dr. BR Ambedkar that all the three 

organs of the parliament, as well as the people occupying constitutional posts, civil society 

members and even the citizens, should follow Constitutional Morality.5 

But why did the president indicate the imperative nature of this doctrine? Is there a difference 

between public or social morality and the doctrine of Constitutional Morality? And can this 

doctrine be utilized to interpret the constitution and the fundamental rights enshrined in it?  

 
3 Constituent Assembly of India Debates (Proceedings) - Volume VII, available at: 

https://www.constitutionofindia.net/constitution_assembly_debates/volume/7/1948-11-04#7.48.227 
4 B.R. Ambedkar on the Working of Constitutional Democracy in India, Available at: 

https://www.constitutionofindia.net/blogs/b_r__ambedkar_on_the_working_of_constitutional_democracy_in_india 
5 Constitutional morality imperative, says President Ram Nath Kovind, Available at: 

<https://www.thehindu.com/news/national/constitutional-morality-imperative-says-president/article61614447.ece> 



           Volume II Issue II                                                                                      NYAAYSHASTRA LAW REVIEW | ISSN: 2582-8479   
 

pg. 5 

 

 

To answer all of these questions we need to look at the landmark judgements regarding recent 

issues and the approach of the doctrine of Constitutional Morality given by various distinguished 

judges in these important cases. 

The Naz Foundation case6 related to the issue of decriminalizing Section 377 which was violating 

the fundamental rights of the LGBTQ+ community. In the High Court judgement, Justice AP Shah 

propounded the idea that constitutional morality is different from that of popular or majoritarian 

morality of the public at large. And that this doctrine should derive itself from constitutional values 

and it is based on the changing notions of what is right and wrong. He also stated that the test of 

morality that the state interests must adhere to should be that of Constitutional Morality and not of 

the popular morality.7 

From the above dictum by Justice A.P Shah, we can infer that Constitutional Morality is distinct 

from that of popular morality. The legislative, executive and the judiciary should take into 

consideration the constitutional morality of the legislation before considering the popular morality 

of the people at large. The mention of the test above indicates the duty of the state to pass any new 

legislation only after passing it through the prism of the constitutional morality by viewing whether 

the morals and values instilled in the constitution are present in the legislation or not. Only after 

passing such a test, the state should propose the bill and pass the legislation in the parliament. 

Constitutional morality is distinct from popular morality and it should be so as sometimes the 

majoritarian view of the people can overpower even the fundamental rights of the people in 

minority. As in the case above, the majority view was against the notion of consensual intercourse 

between two adults of the same sexual orientation. But the members of the LGBT+ community 

felt that because of the presence of the draconian law of Section 377 of the Indian Penal Code, 

which criminalized any unnatural sexual intercourse including that between two persons of the 

same gender other than heterogenous intercourse, their fundamental right of dignity, privacy under 

Article 21 of the constitution was being violated.  

The two-judge high court bench gave much greater consideration to the doctrine of constitutional 

morality over public morals which confirmed the fundamental rights of the minority group of 

 
6 Naz Foundation v. Govt. of NCT of Delhi, 160 Delhi Law Times 277 
7 Naz Foundation v. Government of NCT of Delhi and Others, 160 Delhi Law Times 277 
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LGBTQ+. In a nation as diverse as India, where there is a presence of both the majority and 

minority groups, to bring a balance of interests between the groups the state and legal authorities 

should instill constitutional values and uphold the constitutional morality over the popular or 

majoritarian morality.  

Justice DY Chandrachud, also commented on this doctrine by stating in a judgement that this 

doctrine highlights the need to preserve the trust in institutions of democracy. Constitutional 

Morality not just surrounds and extends the procedures of the constitution, but provides an 

enabling framework allowing possibilities of self-renewal in the society.8 As the morals of right 

and wrong are forever changing in society, constitutional morality must also evolve with them. 

This will align with the constitutional values as our constitution is oftentimes referred to as the 

living constitution, as it can change, renew and evolve itself over the changing periods. 

Constitutional morality provides a way of course-correcting, renewing and even changing the 

larger morals of the society. Sometimes when the popular morality of the public does not align 

with the constitutional values enshrined in the constitution, the courts can utilize this doctrine to 

try and wedge the gap between the two. But when it is not possible to align the public morality 

with the constitutional values then also the courts can and should utilize this doctrine while giving 

their judgements to balance the social interests of both majority and minority in the society. 

In the Navtej Singh Johar case, the court was of the view that the judicial authority has to be 

guided by the conception of constitutional morality and not by social morality. The concept of 

constitutional morality would serve as a for the court to arrive at a just decision that would be in 

line with the constitutional rights of the citizens. While testing the constitutional validity of an 

impugned law, if the constitutional court is of the view that this provision plays foul to the precept 

of the doctrine of constitutional morality, then the said impugned provision would be declared 

unconstitutional by simply stating that the courts exist to uphold the constitution.9 

Therefore, we can now understand why there is a need for the doctrine of constitutional morality 

in a nation like ours. Public morality can sometimes deviate from the constitutional values, 

therefore to protect the rights of the minority from the morals of the majority of the public at large, 

the judicial courts can take the approach of constitutional morality to test the constitutional validity 

 
8 Govt. Of NC Of Delhi vs Union of India on 4 July, 2018,  

 (2018) 8 SCC 501; C. A. No. 2357 of 2017; D. No. 29357-2016 
9 Navtej Singh Johar vs Union of India Ministry of Law And ... on 6 September, 2018, AIR 2018 SC 4321; W. P. 

(Crl.) No. 76 of 2016; D. No. 14961/2016 



           Volume II Issue II                                                                                      NYAAYSHASTRA LAW REVIEW | ISSN: 2582-8479   
 

pg. 7 

 

of the said provision. And if such a provision curtails the fundamental rights of a minority section 

of the society or even one person is found to be deprived of his fundamental or constitutional rights 

then such an impugned provision will be immediately struck down by the court. This doctrine is a 

necessary aid to interpretation of the constitution as well as for checking the constitutional validity 

of provisions of other statutes which are said to impugn the rights of the citizens for whom it was 

made to protect.  

IV. Lacunae In The Doctrine 

While the public and the legal luminaries at large are most appreciative of this approach towards 

interpreting the constitutional provisions as well as checking the validity of the impugned 

provisions, some have some reservations and even a contrarian approach to this doctrine. 

In the Sabarimala case.10 Even though there was four to one ratio judgement in the favor of making 

the decades-old custom unconstitutional, there was a differing opinion of both the concurring as 

well as the dissenting opinions of the judges on constitutional morality. Justice Chandrachud 

argued that morality under Articles 25 and 26 must mean that which is governed by the 

fundamental constitutional principles which are founded on four concepts which are emerging 

from the Preamble namely- Liberty, Justice, Equality and Fraternity. Whereas the dissenting 

opinion as given by Justice Indu Malhotra disagreed with this approach and formulated her 

approach towards utilizing this doctrine by stating that ‘’ While she agrees freedom of religion and 

non-discrimination – the two planks on which the petitioners rest their claim – rise to those “moral 

values”, she argues that so does the right of “the followers of various sects … to practice their faith 

by the tenets of their religion.”11 

Before this judgment courts used to have some sense of coherence as to how will they approach 

this doctrine to interpret the provisions but this landmark judgement has displayed that the judges 

can have their interpretations of this doctrine. Therefore, it will make the approach ambiguous and 

limitless in the scope of its application. 

Attorney General KK Venugopal was apprehensive about the approach of utilizing this doctrine to 

test the laws. He pointed out the flaw of using this doctrine by referring to the Sabarimala by 

stating that if a bench of the Supreme Court speaks in two different voices, wherein one is saying 

 
10 Indian Young Lawyers Association and Ors. vs. The State of Kerala and Ors. (2019) 11 SCC 1 
11 Sabarimala, 2018 SCC Online SC 1690 at 11.5 (Malhotra, J., dissenting) 
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women are permitted to enter as the constitutional morality deems it so and the other saying that 

they are prohibited by citing the same reason of constitutional morality, thus this can lead to 

weaponizing the doctrine as it will lead to grave injury without even knowing where does it end.12 

He also went on to say that continuous use of this doctrine can lead to a situation of judicial 

overreach, making true the worst fear of Pandit Nehru that the judiciary will become the third 

chamber of the Government.  

Although this notion of fear that the Supreme Court is slowly becoming the third chamber is a 

little farfetched and quite cynical in nature yet there may be some truth to this idea that the judicial 

courts can transgress their powers or even construct the provisions of the statutes rather than 

interpreting them, just to fit the provision and even the entire statute according to their version of 

constitutional morality. 

Therefore, what we can sum up is that there are two gaps in this doctrine. First, continuous usage 

of this doctrine without setting any limitations to the scope can lead to judicial monopolization 

wherein the courts will transgress their powers which can completely unbalance the powers of the 

legislative and the judiciary.  

Second, this doctrine is lacking guiding principles which can inform the judges regarding the usage 

of this doctrine therefore, it is utilized by the judges according to their understanding of this 

doctrine. This practice can lead to more conflicts because of the differing opinions of the judges 

on constitutional morality which can prove harmful to the judicial system as a whole. 

 

 

 

 

 

 

 
12 Constitutional Morality a Dangerous Weapon, It Will Die with Its Birth: KK Venugopal, Available at: 

https://www.livelaw.in/constitutional-morality-a-dangerous-weapon-it-will-die-with-its-birth-kk-venugopal/ 

(9/12/18) 

https://www.livelaw.in/constitutional-morality-a-dangerous-weapon-it-will-die-with-its-birth-kk-venugopal/
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V. Conclusion 

 

The doctrine of constitutional morality is a major step toward instilling the people of this nation 

with the constitutional values which were envisioned by Dr. BR Ambedkar when he first 

mentioned this term during his speech in the constituent assembly. This doctrine is useful in its 

approach as it balances the societal interests of both the majority and the minority in the country. 

It also safeguards the constitutional rights of individual citizens. But it is not safe to say that it is 

without its problems.  

The two key issues to be dealt with are that this doctrine can lead to extreme judicial activism or 

judicial monopolization. The court can, by utilizing this doctrine, easily transgress its powers and 

even go on to construct the provision of a statute rather than interpret it. 

The second issue is that right now it is lacking any kind of guiding principles. It sways according 

to the whims and fancies of the judges hearing the case. This can lead to wrongful or contradictory 

interpretations of this doctrine which can, in turn, lead to arbitrary decisions being made by the 

court. But there is some silver lining to this, as even though this doctrine is decades old it is still 

gaining relevance in the judicial system as well as in the public minds, therefore there is scope for 

improvements and corrections being made. The legal authorities as well as legal luminaries can 

hopefully create some form of guiding structure for this doctrine to curb any arbitrary decisions 

being made by the courts by hiding behind the veil of constitutional morality.  

The vision of Dr. BR Ambedkar, regarding the doctrine of constitutional morality, that one day it 

will be instilled in the minds and hearts of the citizens of this nation is unfulfilled to this day, yet 

this vision is still alive. The fulfilment of this vision will justify the title given to India as being the 

largest democratic country in the world.  
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