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Abstract 

 

“Mother he raped me said the girl, but he’s your husband child! said the 

mother, as she cried in her lap thinking at least her mother would have 

understood the dilemma”. 

The concept of “marital exemption” in rape has no reason or application in 

today's world, since we live in the twenty-first century, and there can be no place 

for forced sex, especially in the holy tie of marriage. This form of rape, also 

known as spouse rape or wife rape, is said to have also occurred when her wife 

was forced to "agree" in situations where she was unable to have sexual 

intercourse. These roots lower back to that age of the records of mankind, while 

ladies have been taken into consideration to the assets in their husband. It denies 

a woman her bodily integrity thus striking a blow at women’s” rights1. 

Furthermore, while criminalizing “Marital Rape” in India would not solve the 

problem, it is a crucial step in changing women's perceptions of sexual violence 

in marital relationship. The paper deals with various kinds of theories associated 

with marital rape and various types of marital rape, further its analysis marital 

rape as per various legal provisions in India further it discusses the socio 

implications that are attached along with it. And lastly the paper is concluded 

with various suggestions and recommendations in order to curb the problem in 

hand.  
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I. Introduction 

 

"Marital rape" is defined as sexual intercourse between a spouse (husband) and his wife using 

violence or physical force without her permission. The term "unwanted sexual intercourse" refers 

to any form of penetration (anal, vaginal, or verbal) that takes place against the will of the woman 

or without her consent. Historically, under Indian law, a man cannot and cannot be prosecuted for 

raping his wife. The inability to prosecute this husband is based on the common law definition of 

rape itself. Spouse rape, as the name implies, is rape committed by a spouse's husband. It 

essentially means that the husband actually uses the wife to force sex or poses a threat of violence 

against the wife.  

This form of rape, also known as spouse rape or wife rape, is said to have also occurred when her 

wife was forced to "agree" in situations where she was unable to have sexual intercourse. I am.2 

These roots lower back to that age of the records of mankind, while ladies have been taken into 

consideration to the assets in their husband. This become additionally included through a prison 

precept of coverture which refers back to the spouse being included through the partner as soon as 

married, such that she is now his assets.3 It denies a woman her bodily integrity thus striking a 

blow at women’s” rights.4 

Spouse rape "has attracted the attention of everyone in India these days due to the large gap in 

India's judicial system. The main problem with most spouse rape cases is the victim himself. They 

are unaware that they have been hurt and mistreated. Men have all the rights to their wives, and 

women must always obey their husband's physical needs, even if they are not in good health. The 

fact that it must be dug into women in India and many other countries as long as they are educated. 

as men and our society justify their conduct under the banner of religion. Rape by a spouse is not 

considered a crime, but it should be noted that no religion allows physical abuse of women and no 

religion requires women to endure such torture.  

 
2 Ronald B. Flowers, Charles C., (Thomas Publisher, 2006, 38). 
3 Merril D. Smith Encyclopedia Of Rape, (Greenwood Publishing Group, 2004, 122.) 
4 Saurabh Mishra, Sarvesh Singh On May 6, 2020. 
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The Supreme Court states that rape is an immortal shame and a serious crime against human 

dignity.5  Rape by a spouse can be considered an act of forcing a woman (wife) to have sex with 

her husband simply because she is married. Rape in the four walls of the house, the physical 

violence given to a woman by her husband. It's not just assault, it's not just abuse, it's rape. The 

only difference is that the accused is the victim's husband. Nonetheless, Hale's statement above 

states that "a man can never be guilty of raping his" wife "." 

 

II. Theories Of Martial Rape 

 

 “Various authors have over time come up with different theories regarding the occurrence of 

marital rape in the society: 

1. The Feminist Theory: This theory considers marital rape as a tool in the hands of the 

patriarchal society that is used to exercise control over women. They consider that the 

exemption given in cases of marital rape is a remnant of the earlier laws regarding women 

that considered them to be the property of the husband.6 The feminists are of the view 

that marital rape is nothing but a result of a power play by the male spouse in the 

marriage.7 Radical feminists have gone to the extent of arguing that any form of 

heterosexual intercourse is based mainly on the desire of the man and is another form of 

oppression on women”.8 

2. “The Social Constructionism Theory: The believers in the theory of social 

constructionist are of the view that men have dominated the society in law making and 

the political arena since ancient days.9 Laws thus came as a reflection of the interest of 

men. Such laws considered women to be their husband’s property after marriage and 

 
5 Rafiq V. State Of U.P, (1980) 4 SCC 262: 1980 SCC (Cri) 947 
6 Feminist Perspectives On Rape, Stanford Encyclopedia Of Philosophy, Available At, (Last Visited On May 8, 

2020). 
7 Tamanna Khosla 
8 Tamanna Khosla 
9 Patricia A. Resick, Research Gate A Review Of Marital Rape, (332). 

http://plato.stanford.edu/entries/feminism-rape/
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hence, marital rape was considered an offence of lesser degree as compared with rape.10 

Some jurisdictions even considered that rape in a marriage is not rape at all.11 The social 

constructionists believe that marital rape is a means through which men try to assert 

themselves over their wives so as to retain their long-gained power over their property”.12 

3. “The Sex-Role Socialization Theory: These theorists believe that it is the particular 

gender roles which guide the sexual interactions between the spouses in a marriage. In a 

marriage, women are always taught to be calm and passive, submissive whereas, men are 

trained to be dominant and aggressive. Care and love are attributed to women. Men, on 

the other hand, are the major perpetrators of sexual entertainment with violent themes’ 

role socialists are of the view that marital rape is nothing but an expression of the 

traditional perceptions of sex roles”.13 

 

III. Various Kinds Of Marital Rape 

 

Marital rape may be broadly classified into following two categories: 

 

 “Sexual coercion by non-physical means– This form of coercion involves social 

coercion in which the wife is compelled to enter into sexual intercourse by reminding 

her of her duties as a wife. This form of coercion entails applying non-physical 

techniques and tactics like verbal pressure in order to get into sexual contact with a 

non-consenting female. The most commonly used non-physical techniques include 

making false promises, threatening to end the marital relationship, lies, not 

conforming to the victim’s protests to stop, etc. Such acts of sexual coercion by the 

use of non-physical stunts though considered less severe in degree as compared with 

 
10 Bonnie S. Fisher, SAGE Encyclopedia Of Victimology And Crime Prevention, (2010, 721). 
11 Nicky Ali Jackson, Routledge Encyclopedia Of Domestic Violence, (2007, 466). 
12 Thomas W Blume, Michigan (Family Review, Vol. II, 3). 
13 Springer Publishing Company, 1. “You Would If You Loved Me”:  Male Sexual Coercion, Aggression And 

Violent Behaviour, (Elsevier Ltd., 517). 
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physically coercive sexual acts are widespread and pose a threat to women’s rights 

in the society”.14 

 

 “Forced sex– This involves the use of physical force to enter into sexual intercourse 

with an unwilling woman. In what is called force-only rape, husbands use only the 

amount of force necessary to coerce their wives; battering may not be characteristic 

of these relationships. The assaults are typically after the woman has refused sexual 

intercourse”. 

 “Battering Rape- This form of marital rape involves the use of aggression and force 

against the wife. The women are either battered during the sexual act itself or face a 

violent aggression after the coerced sexual intercourse. The beating may also occur 

before the sexual assault so as to compel her into sexual intercourse. In battering 

rape, women experience both physical and sexual violence in the relationship and 

they experience this violence in various ways. Some are battered during the sexual 

violence, or the rape may follow a physically violent episode where the husband 

wants to make up and coerces his wife to have sex against her will. The majority of 

marital rape victims fall under this category”.15 

 “Force Only Rape- In this form of rape, the husband does not necessarily batter the 

wife, but uses as much force as is necessary to enter into sexual intercourse with the 

unwilling wife”.16 

5. Obsessive Rape- This form of rape involves the use of force in sexual assault 

compiled with perverse acts against the wife. It involves a kind of sexual sadistic 

pleasure enjoyed by the husband. Other women experience what has been labeled 

as sadistic or obsessive rape; these assaults involve torture and/or perverse sexual 

acts and are often physically violent”.17 

 

 
14 Steven E. Barkan, Jones & Barrett Learning, Fundamentals Of Criminal Justice: A Sociological View, (2011, 83). 
15 Ayush Chowdhury Marital Rape: A Crime Undefined, (Academike, 6). 
16 Janet A. Sigal, ABC-CLIO 
17 Paul Harvey Wallace, Routledge 
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IV. Constitutionnel Provisions : - 

 

Conjugal assault is like a negation of a woman's essential legitimate beneath neath India's 

Constitution, fundamentally Articles 14 and 21. Regardless of whether the wrongdoing of 

conjugal assault happens withinside the non-public domain of a marriage, it's miles the State's 

commitment to hinder using this boundary. At the point when a woman is assaulted by her 

significant other, and the State does now never again intercede, she is left without a response. 

The "Andhra Pradesh High Court" withinside the be counted of T. Sareetha v. T. Venkata 

Subbaiah ('Sareetha')" transformed into the essential case to strike down the lawfulness of the 

compensation of intimate freedoms as given withinside the "Hindu Marriage Act". The 

contention and discussions sooner than the Court transformed into that "the stage nine of the 

Hindu Marriage Act abused Articles 14, 19 and 21 of the Constitution". The Court concurred 

with this contention. The Court held that the compensation to intimate freedoms treatment 

transformed into unlawful in light of the fact that it moved the appropriate of want to relax in 

sexual sex from the woman to the State. This could abuse Article 21 of the Constitution since 

it encroaches upon the confidential independence of a person. Additionally, the Court regular 

that women may be hurt through this arrangement and notes the meaning of sexual 

independence for a woman. It is in like manner here that the Court is of the very assessment 

that "no viable demonstration of intercourse might be constrained upon the reluctant people, 

because of the reality nothing might possibly be more prominent corrupting to human respect 

and mammoth to the human soul than to issue somebody through the extended arm of the 

guideline to a compelling intercourse Act". 

It's all around definitely worth noticing that the Court offers the phenomenal comment that 

coercive intercourse can find lasting success even withinside the setting of marriage. The Court, 

on the elective hand, confirmed that the idea of compensation of intimate freedoms is 

conflicting with that of the marital space.' 

The contention withinside the "conjugal assault "question may be that albeit the guideline treats 

wedded and single women any other way in phrases of their privileges, it'd presently, as of now, 

not be a break of Article 14 because of the real marriage is a reasonable qualification.  
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It's basic to underscore that the contention isn't that assault isn't unlawful all by itself, but that 

marriage meets the Constitution's circumstances for reasonable differentia beneath neath 

Article 14. Notwithstanding the truth that assault is violative of Article 21, while it's miles 

"conjugal assault", it's miles pardoned thinking about the way that its miles a reasonable 

classification. 

To win over this, we can show how the jail meaning of marriage has advanced, making women 

the same people in marriage. We'll utilize this to uncover how the developed idea of marriage 

keeps the conjugal assault exception from gathering Article 14's norms. 

In Indian guidelines, the start of marriage has changed amazingly during the latest few years. 

As of now, separate guidelines control the space of marriage for various religions. Then again, 

if the get-togethers to the marriage so need, a religion fair guideline will apply. The components 

of the intimate relationship have altered as a result of the codification of marriage rules. The 

standard perspective on women's parts in marriage was that they were property, having a spot 

with the life partner from the start. 

Another conflict is that the State might want to protect the intimate relationship for the overall 

population's overall relentlessness. Besides, the State has indirectly perceived that protecting 

the intimate relationship can't be an essential job, as affirmed by guidelines censuring 

mercilessness and with the PWDVA, 2005. In addition, such a strategy essentially proliferates 

the public-private division and should be excused. 

We have hoped to show that there is no foundation for treating married and unmarried women 

unmistakably concerning attack through these levels of reasons. The continuous genuine 

guidelines for Article 14 require not just a relationship between the goal to be reached and the 

guideline yet also that the law be not whimsical. Moreover, in "Independent Thought v. 

Relationship of India" ('Independent Thought'), the Court mostly struck down a piece of the 

"extraordinary case arrangement in portion 375 of IPC". 

Sex with a minor posterity of eighteen is blocked under "the Protection of Children from Sexual 

Offenses Act of 2012 ('POCSO')." However, if a young woman is hitched and is between the 

ages of 15 and 18, a prohibition condition is awarded for this. The Court saw that this 
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differential treatment of the young woman in view of marriage was completely unlawful. This 

was in light of the fact that marriage didn't go about as a reasonable portrayal.  

 

Though the Court was amped up for observing that the judgment was not for grown-up intimate 

attack, it is engaging that the Court has seen that women's opportunities can't be subsumed in 

view of marriage. 

 

V. Why Marital Rape Is Unconstitutional? 

 

Not condemning "conjugal assault" encroaches both "article 14 and article 21 of the Indian 

constitution". 

According to "Article 14 of the Indian Constitution", everybody in India is equivalent, legally 

speaking, and the state should give equivalent assurance to all regulations. The Supreme Court 

held in the instances of "Budhan Choudhry v. Territory of Bihar"18 and "Province of West 

Bengal v. Anwar Ali Sarkar"19 that while "Article 14 of the Constitution doesn't consider class 

regulation, it takes into account some sensible characterization" in the event that it is legitimate 

and has a sensible relationship to the law's objective. Despite the reality the constitution through 

"Article 14" consoles balance to every one individual, the Exception 2 of "Segment 375 of the 

IPC" makes a classification in the wedded and unmarried ladies in India by oppressing ladies 

who have been assaulted by their spouses. This classification and differentiation in wedded and 

unmarried ladies aren’t sensible and right as it doesn't support and convey towards the real 

reason for the Section 375, which is to rebuff the people who are engaged with such malevolent 

and merciless demonstration of assault, rather it fills the specific inverse need of protecting and 

giving resistance to the spouses who assault their wives. Since this exclusion doesn't help 

Section 375's actual objective of rebuffing attackers, the arrangement it makes can be portrayed 

as "not sensible," thus it abuses "Article 14 of the Indian Constitution".  

 
18 AIR 1995 SC 191 
19 AIR 1952, Sc 75 
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In the event that a man assaults a lady, it is a wrongdoing. As per Colin Gonsalves, a promoter 

for conjugal assault survivors in "Khusboo Saifi v. Union of India20 " in the event that a person 

weds a lady and assaults [her], he is excluded and it is legitimately passable. "Segment 

375(exception 2)" was tested in the Delhi High Court as unlawful, awful, and in conflict with 

the remainder of the world. As per the petitions, the exemption oppresses wedded ladies and 

disregards "Articles 14 and 15 of the constitution", which forbid separation without a 

legitimization, "Article 19 of the constitution", which guarantees the opportunity to 

communicate or keep sexual craving in every consensual setting, and "Article 21 of the 

constitution", which guarantees the right to life and individual flexibility. In a request recorded 

in the Delhi High Court by the "RIT Foundation and The All-India Democratic Women's 

Association" "the candidates battled that the arrangements of IPC are against article 14 as they 

lead to nonsensical grouping."  

 

VI. Article 21 Of The Indian Constitution 

 

With the progression of time, the Supreme Court has extended the importance of "right to life" 

to envelop a singular's simple presence, yet in addition the option to live with nobility and all 

fundamental prerequisites like wellbeing, safe living conditions, and a protected climate. "The 

court's definition has been extended to envelop the right to security, poise, and actual 

trustworthiness." The Supreme Court controlled in "Bodhisattwa Gautam v. Subhra 

Chakraborty" that assault is the most detested and grievous wrongdoing against essential basic 

freedoms, and that it penetrates the casualties generally valued key right, the option to live in 

poise, as expressed in "Article 21 of the constitution". "In brief time frame back, the court has 

started to concede the option to avoid sex and to be liberated from unwanted sexual movement 

in the more extensive meaning of Right to life and individual freedom".21 

 

 
20 W.P (C) ,5858 Of 2017, (Del. HC) 
21 Riya Jain, “Article 21 Of The Constitution Of India – Right To Life And Personal Liberty”, Academike, 
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The opportunity to pursue choices connecting with sexual movement has same significance as 

the privileges to individual freedom, security, pride, and actual respectability, which are 

referenced in Article 21 of the Constitution, the Supreme Court said in "Suchita Srivastava v. 

Chandigarh Administration."22 

The Supreme Court controlled on account of Justice "K.S. Puttuswamy (Retd.) v. Association 

of India" that one of the most key privileges, everything being equal, the right to security, 

additionally incorporates the option to be mysterious that-"decisional protection reflected by a 

capacity to pursue personal choices principally comprising of one's sexual or procreative nature 

and choices in regard of cozy relations". "This judgment is same for everybody and didn't 

separate that the casualty is hitched or unmarried."  

Essentially, there is no standard that an individual's on the right track to protection is 

relinquished when they go into a marriage organization with someone else. This obviously 

shows that constrained sex with any individual, wedded or unmarried, without their 

understanding is a break and encroachment of the essential right to shun sexual movement, and 

that the "Special case 2 of Section 375 of the IPC" goes against this right. Interestingly, "Special 

case 2 of Section 375" manages the casualty's protection from the spouse's terrible, savage, and 

egregious demonstration of assault, which causes mental pressure and substantial harm, thus 

disregards the casualty's all in all correct to a sound and cheerful way of life. The above 

contentions reflects and states back-that Exception 2 of the "Segment 375 of the IPC" is an 

unmistakable infringement of the "Articles 14 and 21 of the constitution", and in this way is 

'illegal'. 

The Indian legal executive and government have fizzled and been insufficient in giving 

sufficient security to survivors of conjugal assault on a few events, not once, two times, or even 

on various occasions. With worries, for example, conjugal assaults till normal in the public 

arena and no legitimate cures set up, the spouse has total lawful and moral power to take 

advantage of his better half physically.  

 

 
22 (2009) 9,SCC1 
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In spite of the way that there are a few shields accessible to the spouse in case of a non-

consensual and constrained, energetic sex, such circumstances are best delegated homegrown 

maltreatment. 

"Notwithstanding the reality, not many appointed authorities have conveyed their anxiety on 

conjugal assault, the law enforcement framework can't improve until the courts or the public 

authority makes strides towards giving equity to survivors of conjugal assault. 

 The high court in the "triple talaq case23 viewed triple talaq as illegal as it disregarded the 

crucial freedoms of lady of right to balance, yet with regards to conjugal assault cases the high 

court stays quiet on the issue despite the fact that conjugal assault likewise abuses fundamental 

common liberties". 

It is type of diversion for the Indian legal executive and organization to treat conjugal assault 

with gravity, reality, and seriousness, and to guarantee equity to wedded ladies. 

 

VII. Societal Contentions Related To “Marital Rape”: -  

 

• Since assault is commonly viewed as a sexual offense, and marriage is broadly viewed 

as socially endorsed sex, the expression "conjugal assault" is dangerous and causes 

misconception. By and large, ladies don't see assault executed by their spouses as assault 

(rather than assault executed by outsiders or colleagues), and subsequently are more 

averse to report it. 

• Many generalizations with respect to ladies and sex endure in Indian culture, including 

that lady appreciate constrained sex, that ladies say "no" when they actually imply "yes," 

and that a spouse should have intercourse. These generalizations are sustained by both 

standard and explicit media, which persuade men to think that they ought to disregard a 

lady's insubordination. 

• The Victim Blaming Game is a typical practice in Indian culture.  

 
23 Shayara Bano V. Union Of India, 2017 SCC Online SC 963 
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• Ladies are much of the time persuaded to think that they probably "conveyed some 

unacceptable messages," faulting themselves for undesirable sexual experiences. 

• In Indian culture, the possibility of "awful spouses" wins, with ladies feeling that they 

are "terrible wives" for declining to engage in sexual relations despite their desire to the 

contrary. 

• Scientists found it helpful to recognize various types of compulsion that happens in a 

spouse wife relationship and works with conjugal assault: 

 

a) When a lady engages in sexual relations with her life partner despite peaceful dangers, 

this is known as relational pressure. Relational compulsion happens when a spouse takes 

steps to keep cash, has an unsanctioned romance, or becomes oppressive toward his 

youngsters. Such dangers are especially coercive in a marriage, in light of the fact that 

a lady's dependence and weakness debilitate her bargaining posture. In any case, when 

such dangers are not joined by actual impulse, the ensuing intercourse can't be viewed 

as assault. 

b) Although such impulse can be disparaging and hurtful, particularly when joined with 

different sorts of male privilege and control, it doesn't meet the rules for assault. 

c) Rape, then again, is characterized by undermined or genuine actual impulse. Vicious 

dangers can go from inside and out dangers to kill a lady on the off chance that she 

doesn't partake to the verifiable risk of damage on the off chance that she doesn't 

coordinate. 

d) In circumstances when a companion has recently attacked his accomplice, the 

understood dangers are serious areas of strength for very. Actual power might be 

utilized in an assortment of ways, from holding a lady down with additional size and 

solidarity to causing serious injury. 
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VIII. Invalidation of Arguments Against Criminalization of "Marital Rape 

 

Protectors of the conjugal assault exclusion have progressed different reasons that have been 

discredited by public and worldwide examinations, legal decisions, and scholastics. "In the first 

place, defenders guarantee that the Protection of Women from Violence Act and Section 498A 

of the Indian Penal Code give fitting lawful assurance to ladies." 

Furthermore, the "Law Commission of India", as well as other high-positioning specialists, use 

social relativism to contend that condemning conjugal assault is preposterous with regards to 

Indian culture. 

Allies further contend that marriage suggests assent, that "conjugal assault" is uncommon in 

India, and that giving a specific legitimate solution for "conjugal assault" in the punitive code 

will be manhandled by ladies. "By and large, these contentions are supported by engrained 

assumptions and shame against ladies that exist in Indian culture, and information and academic 

ends can be satisfactorily countered". 

The Indian government every now and again utilizes the accompanying legitimizations to go 

against the arraignment of "conjugal assault": 

"It is hard to demonstrate conjugal assault and condemning it will just weight the 

overburdened legal executive: -24 

Counter: in the first place, the trouble of demonstrating conjugal assault is no defense not to 

restrict it. Despite the fact that assault is hard to lay out, there is clinical point of reference to 

help it. There might be a background marked by sexual maltreatment or actual brutality in 

circumstances of conjugal assault, which might be shown by scientific proof. Assuming that 

the lady has recently detailed any type of misuse or has talked about such an event, witnesses 

might be thought of. There are wrongdoings, for example, settlement killing and 

remorselessness that happen with regards to marriage and are hard to lay out. 

 

 
24 Rafiq V. State Of U.P, (1980) 4 SCC 262: 1980 SCC (Cri) 947 
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However, there are legitimate cures accessible. Moreover, on the grounds that conjugal assault 

is challenging to demonstrate doesn't infer it ought to be corrupted. 

 

IX. Adequate Legal Recourses Against "Marital Rape" Already Exists: - 

 

Various allies of keeping the conjugal assault exception contend that the "Assurance of Women 

from Domestic Violence Act of 2005, Section 498A of the Indian Penal Code", and "the Hindu 

Marriage Act" have made up for the shortcoming left by the rejection. Sexual maltreatment is 

remembered for the meaning of homegrown maltreatment, and the "Abusive behavior at home 

Act" incorporates legitimate cures like defensive orders, legal partition, and financial 

remuneration. A mate or his family who subject a lady to brutality are obligated to criminal 

discipline under "Segment 498A of the Penal Code". Furthermore, the Hindu Marriage Act's 

Section 13 empowers savagery to be referred to as a justification for separate. A prompt 

misfortune of the Domestic Violence Act is found in the way that this act just gives common 

cures, yet doesn't order conjugal assault as a criminal offense. 

Similarly, unless one spouse is being prosecuted for a crime against the other spouse, “Section 

122 of the Indian Evidence Act” bans revelation of conversations during marriage in court. As 

a result, while the Domestic Abuse Act primarily allows civil remedies for sexual violence 

against spouses, spousal communication might be useful in obtaining proper remedies but 

would be inadmissible. 

Moreover, while the “Hindu Marriage Act and the Domestic Violence Act” provide women 

with options for escaping a violent and hazardous environment, neither act does anything to 

stop the violence. Simply obtaining a divorce on the grounds of cruelty allows the offender to 

marry another woman and subject her to the same treatment.25 

 

 

 
25  Sptarshi Mandal, “The Impossibility Of Marital Rape – Contestation Around Marriage, Sex, Violence And The 

Law In Contemporary India”, 2014 
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Finally, the Supreme Court of India, in affirming a Madras High Court judgement, said that 

withholding of conjugal contact in a marriage might amount to cruelty and constitute grounds 

for divorce. As a result, rather than claiming that women might be subjected to the torment of 

marital rape and then seek divorce based on cruelty, the government should outlaw marital rape 

while retaining the right for men to seek divorce based on the denial of sexual contact. 

 

X. Potential Misuse By Woman By Filing False Rape Cases26 

 

Counter- Every legislation has the potential to be abused in some way. The police must conduct 

a thorough analysis of a case, and the judge must decide the credibility of the accusations. There 

have been fake cases recorded for other crimes, and numerous other laws have been exploited, 

but it is the criminal justice system's responsibility to catch the false cases. Furthermore, 

considering the cultural shame associated with rape cases, the likelihood that a woman would 

desire to go through this ordeal is slim. Aside from that, our legal system already has safeguards 

in place, such as the necessity of proof "beyond a reasonable doubt." 

Notwithstanding, backers of the "conjugal assault exception" contend that eliminating it would 

permit spouses to mishandle the law by documenting assault grumblings against their husbands 

to resolve scores in irrelevant debates. The "Security of Women from Domestic Violence Act, 

the Dowry Prohibition Act", and "Segment 498A of the Indian Penal Code", which condemns 

profound and actual maltreatment against a lady by her significant other or his family, have all 

been founded on this thinking. For instance, in "Arnesh Kumar v. State of Bihar"27, That's what 

the Supreme Court specified "Segment 498A is being utilized as a weapon by disappointed 

spouses as opposed to a safeguard. Allies of this contention have reliably neglected to give 

observational proof with regards to their cases." 

 

 

 
26Rahul Kanoujia, “Marital Rape In India”, (November 14, 2018 

27 Arnesh Kumar V. State Of Bihar, (2014) 9127 SCC (India) 
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The contention that ladies abuse regulations established for their assurance originates from the 

measurements that around fifteen percent of settlement related cases under the Dowry 

Prohibition Act and around fourteenth percent of cases under Indian Penal Code Section 498A 

outcome in convictions. Opposite proof is given by the National Family Heath Survey, which 

uncovered that two out of each and every five ladies in India are casualties of physical, sexual 

or close to home aggressive behavior at home.  

The aberrations between review discoveries and conviction rates recommend that the quantity 

of convictions doesn't be guaranteed to reflect reality. 

Additionally, "low conviction rates are much of the time the aftereffect of ineffectively led 

examinations, unlawfully gained proof, and witness explanation oversights." 

What advocates of the maltreatment contention neglect to perceive is that insufficient funds, 

limited admittance to the court framework, and devastating disgrace all posture obstacles to 

ladies acquiring equity under these regulations. The lawful interaction for a lady to record an 

objection against her better half is extended, difficult, and embarrassing, with cures being hard 

to obtain. 

"At the point when a lady documents a grievance with the police, she is as often as possible 

exposed to intrusive and coldhearted cross examination, and legal decisions show an inclination 

towards ladies who record claims against their life partners. Ladies are habitually convinced to 

drop their grumblings subsequent to recording them." 

Besides, the thought that India's ignorance, neediness, and absence of information make the 

possibility of conjugal assault unfeasible obviously goes against the reason that condemning 

conjugal assault would prompt abuse 

Assuming that ladies miss the mark on schooling or assets to appropriately direct such a 

standard, it follows that they will be as unprepared to mishandle it. Different hindrances 

incorporate provincial ladies' absence of admittance to courts and transportation, as well as their 

poor monetary status. Attributable to the trouble ladies experience in chasing after claims 

against their spouses, controlling the framework in support of themselves is an uncommon 

honor presented on them in India. 
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Thus, it's anything but a decent premise to deny insurance to the genuine casualty simply on 

the grounds that another person could mishandle the arrangement. Moreover, if laying out 

conjugal assault is troublesome, demonstrating a misleading conjugal assault guarantee will be 

incredibly more enthusiastically. A few countries have previously made conjugal assault 

unlawful, and we might gain from their examinations and endeavor to work on our own 

framework.  

At this moment, maltreatment of conjugal assault is simply a hypothesis, as there is no 

substantial regulation to punish "conjugal assault" 

 

XI. Suggestions 

 

• Conjugal assault ought to be condemned under the IPC, 1860. For example -, under 

segment 376B of the Indian Penal Code, spouses who assault their judicially isolated 

wife are culpable. Similarly, an arrangement for wedded ladies who are assaulted by 

their spouse’s ought to be made. The unlawful "exception (2) of segment 375 of the 

IPC" ought to be taken out, and conjugal assault ought to be proclaimed a wrongdoing 

completely, regardless old enough or conjugal status. There ought to be no qualification 

between wedded assault casualties and other assault casualties. We additionally concur 

with the "J.S. Verma Report's" suggestion that essentially killing the rejection provision 

in "segment 375" is deficient to deal with the novel conditions of conjugal assault. This 

is on the grounds that it will result in legal excess. 

• In Ghana, for instance, conjugal assault is a legitimate wrongdoing without any 

exemptions; in any case, in light of the fact that the association of marriage isn't 

unequivocally determined as a guard, the legal executive has been allowed to make its 

own system for managing such examples. The adjudicator has the choice of treating 

instances of conjugal assault in an unexpected way, like requiring more proof or 

assumption of assent. 
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• To recognize certified assent and impulse, an exact meaning of 'assent' ought to be 

given. Coercive power alludes to acts in which assent isn't unreservedly given and is 

procured by the utilization of power or danger.28 

• First and foremost, we are expecting consent and put the obligation to prove any claims 

on the casualty to refute it. The subsequent choice is to induce absence of assent and 

need the charged to demonstrate it. The last step is planning a framework explicitly for 

instances of conjugal assault, which would require a modification of existing proof 

regulation ideas. 

• One of generally ideal of them is approach assent similarly we handle different 

circumstances. Given the idea of conjugal assault and misuse that happens inside as far 

as possible, it is really challenging to lay out the presence of assent in a marriage since 

refuting it would be almost unthinkable. The contrary limit of assuming assent is that 

assuming the spouse affirms in court that she was assaulted, the blamed will confront 

an assumption for absence of consent.29 

• The absolute first issue we'd need to manage is that in circumstances of conjugal assault, 

verification of sex will be deficient. This is because of the suggested hidden conviction 

that wedded couples should participate in sex with each other. Therefore, the proof of 

absence of assent isn't so basic as in stranger in assault cases. 

• Conjugal assault ought to be respected quite possibly the most fundamental explanations 

behind separate from under all private regulation. 

• The judgment and discipline in conjugal assault cases ought to be free of the way that 

the person in question and blamed are married.30 There must likewise be no differences 

in condemning approaches. The discipline strategy is illustrated in Section 376 of the 

IPC. Assault conveys a sentence going from seven years to life in jail.  

 

 
28 Prof. Kshitij & Dr. Garima Pal, “Issues And Challenges Related To Marital Rape In India”,7 IJHSSI, (2018) 
29 The Indian Evidence Act, 1872, Section 114A 
30 Saurabh Mishra & Sarvesh Singh, “Marital Rape - Myth, Reality And Need For Criminalization”, (2003) PL 

Webjour 
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• Segment 376B, then again, manages a couple residing separated and has a particular 

condemning plan, with punishments going from two to seven years. This plainly shows 

that the objective was to bring down the bar for assault discipline where the mate was 

the guilty party. In any case, we fight that this is unlawful in view of Article 14's equity 

provision. There is compelling reason need to have an alternate punishment strategy due 

to the presence of a wedded bond. As an outcome, we recommend that part 376B be 

canceled and the sentence strategy keep on working with no guarantees. 

• It will likewise help to eliminate the exclusion arrangement in segment 375 and 

incorporate another illustrative statement expressing that marriage isn't a guard. 

• Youngsters' requirements ought to be met in such a specific situation, and workplaces, 

for example, watchman promotion litem6 ought to be laid out. 

• The public authority ought to lay out complaint redressal units to manage occurrences 

of conjugal assault. Since most ladies depend on their spouses for monetary help, the 

public authority ought to do whatever it may take to give monetary guide to these ladies, 

perhaps in the monetary pay. 
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XII. Conclusion 

 

“Marital rape is de facto, not de jure, in India”. The prevalence of marital rape in India, 

according to "NFHS" statistics. “The Indian judiciary” is taking a step back in the case of 

marital rape, claiming that lawmaking is the province of the Indian parliament, which has 

already examined the issue and emphasized that marital rape is not a crime in India. The 

government, on the other hand, believes that criminalizing marital rape will undermine the 

institution of marriage. 

Neither the courts nor the administration are ready to make marital rape a crime. In the pretext 

of preserving the marriage, the judges and parliament are essentially defending the criminals 

and justifying their actions.31 

The argument about marital rape is critical in creating substantive equality for married women 

who are otherwise confined to their homes in public and legal discourse. It is critical to 

recognize that there is now a significant gap in criminal law that is undermining constitutional 

protections that provide women equality and autonomy. 

 

 
31  Independent Thought V. Union Of India, Scc Online, Sc 1222 


