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ABSTRACT 

 

The second wave of Covid-191 has brought about havoc in the healthcare system. The shortage of 

medicines such as Remdesivir2 has resulted in the denial of proper medical treatment to numerous 

patients. Medicines are patented due to the intellectual efforts, research, and labor of the R&D 

department of a company. However, in the current public health crisis, should monopoly rights 

that cover every aspect of Covid-19 response from vaccines to medicines be given priority over 

public policy? Granting compulsory licenses to other manufacturers is another way to go about 

it, but this would prolong the pandemic as it takes time to introduce fresh stock to the market and 

the requirement is immediate. This article deals with two crucial questions, how parallel 

importation of patented medicines is an immediate solution to the current crisis and how our 

Patents Act, 19703 is robust enough to deal with it.  
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1 SARS-CoV-2, which causes COVID-19. 
2 The efficacy of this injection in the treatment of Covid-19 is still being debated over. The author does not deny the 

same.  
3 The Patents Act, 1970 (India). 
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INTRODUCTION 

The discussion on public policy v. monopoly rights takes center stage during the ongoing zoom of 

the Covid-19 crisis. Notwithstanding companies acquiring voluntary licensing agreements to meet 

the soaring demand for drugs amid a surge in cases, yet states are facing a shortage of drugs and 

medical equipment.  

Fronting this impediment, numerous entities such as the government,4 pharma companies5, 

hospitals, and individuals6 are considering importing the generic version of drugs like Remdesivir 

from countries like Bangladesh.  

Intellectual Property Rights (hereinafter, referred to as ‘IP Rights’) give fruit to the commitment 

and labor of developers; however, it is no secret that it could hamper quick and resourceful actions 

during a public health emergency. Patent rights and public policy issue is interlinked to the current 

dilemma of medicine shortage in India.  

Since the Uruguay Round of Negotiations7, the debate over IP Rights and their hindrance to the 

introduction of affordable medicines to developing countries has not ceased. It gravely impacts 

people's right to health and denies them the opportunity of getting efficient means to tackle a health 

emergency such as the Covid-19 pandemic. These protections deny wider accessibility of drugs 

and prolong the pandemic. Parallel importation means importing authentic grey market goods from 

markets of other countries. It is based on the doctrine of exhaustion stating that goods once sold in 

a market of another country has given its right holder benefits. Our judiciary has time and again 

interpreted §8 107 of the Patent Act, 1970 to inculcate international exhaustion.  

 

 
4 Tabassum Barnagarwala &  Prabha Raghavan, The Indian Express, 

https://indianexpress.com/article/cities/mumbai/maharashtra-plans-to-buy-10000-vials-of-remdesivir-tope-
6446483/ (last visited on: 7th  June 2020). 
5 Shardul Nautiyal, Pharmabiz, http://pharmabiz.com/NewsDetails.aspx?aid=129434&sid=1 (last visited on: 8th 

July 2020). 
6TeenaThacker, The Economic Times, 

https://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/patients-import-remdesivir-
even-as-cos-await-nod/articleshow/76349823.cms?from=mdr (last visited on: 13th June 2020). 
7 The Results of the Uruguay Round of Multilateral Trade Negotiations (Cambridge, U.K.; New York, N.Y.: 

Cambridge University Press, [2010] 1999) Reserve K4600. A35 R473 2010. 
8 Section. 

https://indianexpress.com/profile/author/tabassum-barnagarwala/
https://indianexpress.com/profile/author/prabha-raghavan/
https://indianexpress.com/article/cities/mumbai/maharashtra-plans-to-buy-10000-vials-of-remdesivir-tope-6446483/
https://indianexpress.com/article/cities/mumbai/maharashtra-plans-to-buy-10000-vials-of-remdesivir-tope-6446483/
http://pharmabiz.com/NewsDetails.aspx?aid=129434&sid=1
https://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/patients-import-remdesivir-even-as-cos-await-nod/articleshow/76349823.cms?from=mdr
https://economictimes.indiatimes.com/industry/healthcare/biotech/pharmaceuticals/patients-import-remdesivir-even-as-cos-await-nod/articleshow/76349823.cms?from=mdr
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The massive hit taken by the healthcare system is not unprecedented in India. It has faced a crisis 

like this compounded with inadequate medicines before. However, the legal framework is 

competent to balance out the patent protection measures and parallel import of medicines from 

other countries for public use. Furthermore, it is the sacred duty of the government to provide 

affordable healthcare for the people, and thus patent rights can be revoked in special circumstances 

too. The Indian Patent Act, 1970 is flexible enough to accommodate such issues and deal with 

public emergencies following patent rights such as § 3(d) inserted by the 2005 amendment. It 

deduces the scope of efficacy and limits the monopoly rights which is not absolute. Thus, allows 

the generic production of medicines.9 

As far as parallel importation of these medicines is concerned, § 47 of the Act allows the 

government to import drugs (that have been granted patents) for 'merely its own use'. The phrase 

has been interpreted to be used in the public interest and the government can use it for distributing 

or importing patented drugs from other countries. Furthermore, on 8th May 2012, a circular10 was 

issued by the Central Board of Custom & Excise stating IPR (Imported Goods) Enforcement Rules, 

2007 ought not to be applied to parallel imports under the Patents Act, 1970. This was in 

accordance with § 107(A)(b), interpreted by DIPP’s1112 that it allows for parallel imports. Granting 

compulsory licensing to other manufacturers is a solution, however, it would not solve the 

immediate requirement of drugs such as Remdesivir and Tocilizumab in the country. The 

manufacturers would require time to hit the new stock to the market.  

Thus, in accordance with the current crisis parallel importation of such drugs is the most feasible 

option to prevent a shortage of such drugs.  

 

 

 

 
9 Novartis Ag vs Union of India, 6 SCC 1: (2013) SCC (Civ) 227: (2013) SCC Online SC 271 SCC Online SC 271. 
10 Prashant Reddy, SpicyIP, https://spicyip.com/2012/05/customs-board-issues-circular-allowing.html, (last visited 

on: May 12, 2012). 
11 Department of Industrial Policy and Promotion (DIPP). 

12 defined in the circular as “import of original/genuine products (not counterfeit or pirated) which are sold/ 

acquired legally abroad and imported into the country, by persons other than the intellectual property right holder 

without permission/authorization of the IPR holder".  

https://spicyip.com/2012/05/customs-board-issues-circular-allowing.html
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DOES THE LAW ALLOW PARALLEL IMPORTATION OF PATENTED MEDICINES? 

As crucial as it is to understand the social aspect of parallel importation, it is equally decisive to 

understand the legal standpoint. The intact notion of Parallel Importation in line with medicines, 

drugs, or pharmaceuticals, concerning the WTO member nations, is governed under the TRIPS13 

agreement. As far as the TRIPS agreement is concerned, Article 6 grants enough liberations to the 

member countries for parallel importations in accordance with their national policies i.e., as far as 

the current system of laws are concerned no concrete rule stands that can force a country to allow 

parallel importations within its territory, in the absenteeism of its sanction. 

However, Article 6 of the TRIPS Agreement states that “For the purposes of dispute settlement 

under this Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agreement shall 

be used to address the issue of the exhaustion of intellectual property rights.”14 

Article 6 of the agreement implies that the concept of parallel importation of commodities is well 

in accordance with the already existing clauses of the TRIPS agreement. In addition to this, there 

exists no obligation emphasizing on the mandatory nature of parallel imports, in fact, TRIPS very 

affirmatively grants the leisure to its member countries to function in accordance with their 

respective exhaustion rights while designing their regimes for Intellectual Property Rights. Each 

member nation has the liberty to decide their take on such importation varying from time to time. 

Additionally, the Doha Declaration15 in conjunction with the TRIPS agreement16 acts as another 

paramount pillar with regards to the very concept of Parallel importation. The chief aim of this 

declaration revolves around the shielding and safeguarding of public health. 

 
13 The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS). 
14 TRIPS: Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh 

Agreement Establishing the World Trade Organization, Annex 1C, 1869 U.N.T.S. 299, 33 I.L.M. 1197 (1994) 

[hereinafter TRIPS Agreement]. 
15 World Trade Organization,  

https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm  (Last visited on: 14 November 

2001). 
16 World Trade Organization, 

https://www.wto.org/english/tratop_e/trips_e/trips_e.htm  (Last visited on: 8th May 2020). 

https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm
https://www.wto.org/english/tratop_e/trips_e/trips_e.htm
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§ 5(d) of the same states that, “The effect of the provisions in the TRIPS Agreement that are 

relevant to the exhaustion of intellectual property rights is to leave each Member free to establish 

its own regime for such exhaustion without challenge, subject to the MFN and national treatment 

provisions of Articles 3 and 4.”17 

According to the Doha declaration, the entirety of it dictates that circumstances in which human, 

social, cultural, and economic welfare is implicated, the only aspect that must be taken into 

consideration before sanctioning parallel importation is the ‘Doctrine of exhaustion of IP Rights’18, 

in connection with the national policies of respective nations. The authorization or restriction of 

such imports depends exclusively on the policies of territories (countries). 

Furthermore, The Patents Act also calls attention to the provision for parallel imports. § 107 A, 

The Patents Act, 1970 states-  

“§ 107A: Certain acts not to be considered as infringement for the purposes of this act: 

(b) Importation of patented products by any person from a person who is duly authorized under 

the law to produce and sell or distribute the product shall not be considered as an infringement of 

patent rights.”19 

After the Patents Amendment Act, 2005 distinct modifications were observed in Article 107A(b) 

which altered the dynamics of present-day trade-related operations. Previously Article 107A(b) 

granted the authorization for the imports of medicines or drugs exclusively from a body which was 

duly authorized by the actual patent holder (the patentee), elucidating that the due consent of the 

patent right holder was the only primary concern.   

However, after the aforementioned amendment, it was stated that the permission or the 

authorization of the patentee was not an exclusive, vital qualification to import medicinal drugs. 

The national policy of the territories (the countries) was enough to authorize the importation. 

 
17 World Trade Organization, Ministerial Declaration of 14 November 2001, WTO Doc. WT/MIN(01)/DEC/1, 41 

ILM 746 (2002) [hereinafter Doha Declaration]. 
18 World Trade Organization, 

https://www.wto.org/english/tratop_e/trips_e/trilatweb_e/ch4c_trilat_web_13_e.htm  (Last visited on: 8th May 

2020). 
19 § 107 A(b), The Patents Act (1970). 
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Furthermore, in order to ensure the easy availability of predominant medicinal drugs at an 

affordable price in the least developed nations, this particular amendment was bought into action 

(as the welfare of human health is the primary concern). 

Into the bargain, since IP Rights are territorial in nature, therefore, another important aspect that 

plays a major role in the functioning of parallel importation is the “doctrine of exhaustion”.  

The Doctrine of exhaustion, otherwise called the “first sale doctrine” (under the US Common law), 

is set to limit the extent to which the actual sole patent right holder can control the patented 

commodity after its first authorized sale. It acts as a limiting factor to the IP Rights enshrined to 

an IP Right holder. Under this doctrine, once the IP Rights are exhausted, they can no longer be 

put into action or be exercised by the actual owner. This doctrine of exhaustion, is of paramount 

since restricted ownership of the same will not only limit the full-fledged use of the invention but 

will also further terminate the development process; sequentially hitting the stagnant phase. 

Therefore, in order to ensure a full-fledged use along with benefiting the less developed nations or 

the nations in need, the exhaustion of IP Rights is a crucial deal.  

The doctrine of exhaustion concerns three primary areas of action, namely, International 

exhaustion, National exhaustion, and Regional exhaustion20. The International exhaustion of rights 

states that the rights of the IP Right holders exhaust right after the first sale is accomplished in any 

market. On the contrary, under the national exhaustion of IP Rights21, the rights of the IP Right 

holder get exhausted only when the first sale is settled in any form of national market i.e., under 

the national exhaustion of IP Rights, parallel imports can be banned from entering the local 

markets. Furthermore, under the regional exhaustion of IP rights, the rights of the IP Right holder 

cease to exist right after the completion of it’s first sale in any regional market i.e., the right holder 

can ban the parallel import from any country outside the region (outside the group of a few 

particular countries).  

Essentially, under TRIPS although there exists no obligatory legal provision regarding the sanction 

of parallel imports, but the same is not marked to be illegal either. Instead, each nation is given 

 
20 Id. at 15. 
21 Id. at 15. 
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enough attorneys to decide its policies. Since IP Rights are territorial in nature, therefore, the 

choice of exhaustion principle is unlatched for the countries. It is indeed an option made available 

by TRIPS to its member countries. 

However, one cannot shut one’s eye to the significance of parallel importation with regards to the 

welfare of human health keeping in mind the present scenario (COVID), where the primary 

concern of every nation must be safeguarding the welfare of human health instead of shielding the 

exclusive nature of IP Rights. Adequate monitoring along with conventional regulation is what the 

world needs right now in order to create equilibrium between the protection of the IP Rights and 

safeguarding the well-being of human societies instead of imposing further Trade restrictions.  

CONCLUSION 

Taking into consideration the recent examples of Jharkhand and Maharashtra government seeking 

permission from the Centre to import Remdesivir22 from a Bangladeshi firm23, the sole remedy 

that remains intact is a joint effort of all the nations. It is high time for all the nations to come 

together and fend off this deadly virus. Our laws are efficient enough to maintain a balance 

between an IP Right holder and the affected public at large. India is facing a public health crisis at 

the moment with healthcare facilities crashing down hard and as vital as it is to maintain the 

exclusive nature of Intellectual property rights, it is of paramount importance to pay attention to 

the gravity of the situation. At this hour, the supply of adequate medicines worldwide must be the 

only Holy Grail irrespective of one's origin, nationality, or social status. In this time of need, the 

stronger must help the weak and move hand in hand; because these are times that form solid 

grounds for our future victories. An undivided force of unity is all that we need and this pandemic 

will be a long-gone tale from the past! 

 

 

 
22 Id.  at  2. 
23 Satyajit Kumar, India Today, https://www.indiatoday.in/coronavirus-outbreak/story/jharkhand-remdesivir-
import-from-bangladesh-coronavirus-1792422-2021-04-19 (Last visited on: 19 April, 2021) 

https://www.indiatoday.in/coronavirus-outbreak/story/jharkhand-remdesivir-import-from-bangladesh-coronavirus-1792422-2021-04-19
https://www.indiatoday.in/coronavirus-outbreak/story/jharkhand-remdesivir-import-from-bangladesh-coronavirus-1792422-2021-04-19

