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Abstract 

 

“Justice Delayed Is Justice Denied”1- a phrase that we come across very often 

in the Indian legal system. But it is usually looked at from a very narrow 

perspective, does justice here only mean for the victim? Why cannot an accused 

person be kept under the ambit of this phrase? Even though our criminal justice 

system is built on the premise of the accused being presumed innocent until 

proven guilty, it is far from reality. An accused in India is subjected to prolonged 

imprisonment in most cases even before the conclusion of the trial owing to the 

slow delivery of justice in India. Further, COVID’19 has exacerbated the 

scenario by putting the world on a standstill. The congestion of the prisons 

considerably increased their probability of getting infected with the deadly virus. 

An attempt has been made in the present study to analyse the prolonged 

incarceration of undertrials in India, judicial viewpoint on the matter, factors 

leading to the same and how the pandemic has intensified the adversities of 

undertrials in India.  

 

 

 

 

 

 

 

 
* Third year Law Student pursuing B.A. LL.B. from Symbiosis Law School, Hyderabad. 
1 William E. Gladstone, FORBES QUOTES, https://www.forbes.com/quotes/9805/. 
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I. Introduction 

 

The slow delivery of justice and delay in disposing of the legal matters by the courts not only cause 

grave justice to the victim/complainant but also to the accused as they are left stranded in the 

tedious court process, which leads to gross violation of their human rights. If taken into account 

the current scenario, the majority of the prison’s population consists of undertrials.2 Their 

prolonged and uncertain stay in the prison is evident from the fact that more than a lakh of 

incarcerated accused were lodged in jails for more than a year. With the pending cases piling up 

every day, the unconvicted prisoners account for 70% of the prison population.3 Another recent 

data suggests that the prison occupancy in India has surged to 119% out of which two-third are 

unconvicted.4  

In most of the cases it is not wrong to presume that the accused had already gone through the 

physical and mental suffering by the time he is declared as an offender. The apex court in a case 

highlighting the grave consequences of undertrial detention held, “Defendants presumed innocent 

are subjected to the psychological and physical deprivations of jail life, usually under more onerous 

conditions than are imposed on convicted defendants.” 5 

In India except few grave offences, others are bailable but are granted only if the court is satisfied 

that the accused would not flee or tamper the evidence or commit another offence or something 

that could defeat the purpose of the criminal justice system.6 Though the provision sounds fair and 

reasonable, its implementation somehow puts it on the road of discrimination. The Supreme Court 

is also in the view that the “unwarranted ‘cruelty and expensive custody’ inherent in the case of  

 

 
2 Madhurima Dhanuka, Undertrial Prisoners and the Criminal Justice System 2 SCC 25 (2010).  
3 Vignesh Radhakrishnan & Sumant Sen, 70% Prisoners in India are Undertrials, THE HINDU (Sept. 19, 2020), 

https://www.thehindu.com/data/data-70-prisoners-in-india-are-

undertrials/article32569643.ece/amp/#aoh=16144384611871&referrer=https%3A%2F%2Fwww.google.com&amp_

tf=From%20%251%24s. 
4 Anurag Tiwary & Vikramaditya Dewangan, Is the Delivery of Justice a Myth or Reality, DAILY PIONEER (Feb. 10, 

2021), https://www.dailypioneer.com/2021/columnists/is-the-delivery-of-justice--a-myth-or-reality-.html. 
5 Moti Ram and Ors. v. State of Madhya Pradesh, AIR 1978 SC 1594 (India). 
6 State of Rajasthan v. Balchand, AIR 1977 SC 2477 (India). 
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avoidable incarceration makes refusal of bail unreasonable and a policy favouring release justly 

sensible”.7  Apart from these, there are various factors that need our attention in light of the same. 

An attempt has been made in this paper to study the factors of prolonged undertrial detention, its 

consequences and the viewpoint of judiciary, law commission and internal bodies. 

 

II. Undertrials- The Background Study 

 

Everyone is entitled to the right to life and freedom until the same is abridged by any specific 

legislation.8 We also have a provision in the law saying “any person unless proven guilty is to be 

treated as an innocent”. However, the scenario differs a bit as far as undertrials are kept into 

consideration. At the same time, another aspect that cannot be left  unheeded is that putting an 

accused behind the bars is essential to ensure that they do not escape from the process of law, 

which makes maintaining the balance between the two very crucial.  

To define undertrial, it is “a person who is in judicial custody or remand during investigation. An 

undertrial or a pre-trial detainee denotes an unconvicted prisoner, i.e., one who has been detained 

in prison during the period of investigation, inquiry or trial for the offence they are accused to have 

committed.”9 

The problem of undertrial prisoners in India is not a new phenomenon, it has been existing even 

before independence; a study was conducted in the year 1919-1920 by the Indian Jail Committee, 

who further came up with various recommendation, replacing short term imprisonment with other 

penalties like fine, probation, etc. and setting up different jails as per the categorization of the 

prisoners, to name a few. Further, Sec 562 of CrPC was inserted in order to suspend sentences in 

many cases.10  

 

 
7 Gudikanti Narasimhulu and Ors. v. Public Prosecutor, High Court of Andhra Pradesh, AIR 1978 SC 429 (India). 
8 INDIA CONST. art 21. 
9 LAW COMMISSION OF INDIA, 78TH REPORT ON DELAY AND ARREARS IN HIGH COURTS AND OTHER APPELLATE 

HIGH COURTS (May, 1979) 
10 T. Giri, Problems of undertrials in India, 2 INTL J. FOR LEGAL DEV. & ALLIED ISSUES 239, 239-255 (2016). 
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Post-independence, few Jail reforms have also been introduced and suggestions from the United 

States were sought to reduce the number of unconvicted prisoners across the nation. But to our 

disappointment, we are still standing where we used to be in the 1950s; even today, the situation 

with the undertrial prisoners is so alarming that India is one of the 10 worst countries in this matter 

accounting for around 70% of the total prison population.11 However, the fast-track court has 

brought a slight change in the situation but that is negligible in front of the adverse situation of the 

undertrial, being the harsh reality. Until 1973, provisions pertaining to unconvicted prisoners were 

regulated by 1898 colonial law, it was only after Sec 463 of CrPC came into force, which deals 

with undertrials. Further 436A was inserted by Act 25 of 2005 which provides, “Section 436-A 

CrPC states that where a person has, during the period of investigation, inquiry or trial under the 

CrPC of an offence under any law (not being an offence for which the punishment of death has 

been specified as one of the punishments under that law) undergone detention for a period 

extending up to one-half of the maximum period of imprisonment specified for that offence under 

that law, he shall be released by the Court on his personal bond with or without sureties.”12 The 

second proviso under the Section manifests that an unconvicted detention cannot exceed the term 

provided as a maximum punishment for that offence under the concerned law.13 

 

III. Judicial Viewpoint On The Matter 

 

The Hon’ble SC in Shri Rama Murthy v. State of Karnataka emphasised the need to protect the 

undertrials and went so far to cite the figure of undertrials in the state. The figure read as 193,240 

people incarcerated in total, out of which 137,838 were undertrials.14  

The apex court in Bhim Singh v UOI directed the Judicial Magistrates/Session Judge to hold a 

meeting per week in every jail to identify such undertrials who have completed more than half 

period of the punishment prescribed under the law for the offence committed by him and issue  

 
11 Supra note 3. 
12 Code of Criminal Procedure, No. 2 of 1974 § 436, INDIA CODE (1993). 
13 Id.  
14 Shri Rama Murthy v. State of Karnataka, AIR 1997 SC 1739 (India).  
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order accordingly to release them on bail.15 In addition to the same, the SC issued directives for 

the HCs across the country to ensure compliance with the aforementioned order. Some 35 years 

prior to the said judgement, the same issue was addressed in Hussainara Khatoon case, where this 

problem had been recognized giving ‘speedy trial’ the status of Fundamental Rights and 

questioned the reasonability of procedure due to which a large number of people are kept behind 

bars without holding trials. Such procedure was held to be not in consonance of Art. 21 of the 

Constitution. The court in the case further drew the attention of the Central Government towards 

the issue, directing them to take proper steps towards enforcement of this right.16 

Similarly, the SC in one occasion visualised the issue with the lens of the Fundamental Rights and 

observed: “some amount of deprivation of personal liberty cannot be avoided in such cases; but if 

the period of deprivation pending trial becomes unduly long, the fairness assured by Article 

21 would receive a jolt.” Since the accused in this case had already suffered incarceration for the 

period more than half of the maximum punishment, the court felt that depriving him further 

personal liberty of the accused would infringe his FRs under Art. 21 and Art. 14 of the 

Constitution.17 

Further the Bombay HC in one case was satisfied to release an undertrial prisoner without even 

going to the merit of the case. Relying on the SC’s judgement in Bhim Singh’s case, the court held 

the applicant to be entitled to bail by virtue of Sec 436A of CrPC.18 

The court in a case held, “Just as right to speedy investigation is a facet of Article 21 of the 

Constitution of India, the right to speedy trial, too, is a facet of Article 21. Two sides of the same 

coin, both facets hold water.” 19 Further the court added that this can be understood in the same 

line as failure to the adherence of Sec 167(2) of CrPC in completing the investigation process 

within time results in the right of bail in favour of the undertrial.20  

 

 
15 Bhim Singh v Union of India (2015) 13 SCC 605. 
16 Hussainara Khatoon v. Home Secretary, State of Bihar, (1980) 1 SCC 98 (India). 
17 S.C. Legal Aid Committee v. Union of India (1994) 6 SCC 731. 
18 Supra note 15. 
19 Uday Mohanlal Acharya v. State of Maharashtra, (2001) 5 SCC 453 (India). 
20 Id.  
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Actually, the apex court did not even allow the current pandemic of Covid’19 as an excuse to delay 

the investigation process, which is likely to cause sufferance to the undertrial and also add to the 

crowdedness in the jails, which will turn the situation even more adverse considering how badly 

the pandemic has stuck in the country.21 

Stating the intent behind getting 436A on board, the Bom HC held the provision as an attempt to 

provide a remedy to the undertrials who are stuck there in a miserable condition.22 Denying the 

benefit under Sec 436A, unless the same is being used by the accused mischievously and 

intentionally in order to delay the trial process, would be violative of the Fundamental Rights 

guaranteed under Art 21, which has to be capsulized and conflated with the rights under Art, 14 of 

the Constitution, which ensures fairness and justness in the procedural matters. 

A substantial majority of all prisoners are unconvicted prisoners; the key reason behind this is the 

fact that “the terms ‘prison’ and ‘jail’ are used interchangeably in India, perhaps reflecting the fact 

that no significant effort is made to separate ‘undertrials’, as those awaiting trial are known, from 

convicts. Separation of undertrials from convicts is required by a decision of India's Supreme 

Court, but this decision is widely ignored in practice.”23 

 

A. The Mulla Committee On The Issue  

 

The Mulla Committee had warned about the probable repercussion of issues with undertrials back 

in 1983, when in his report he mentioned, “They have been hauled up for suspected violation of 

law, yet they are innocent, till approved guilty. They, therefore, cannot be put on the same footing 

as convicts. Further, if they are allowed to mix up with hardened and habitual offenders, it would 

not be good for them and not good for society”.24  

 
21 S. Kasi v. State, 2020 SCC OnLine SC 529 (India). 
22 Devika Sharma, Gamut of Section 436-A of the Code of Criminal Procedure: An Analysis, THE SCC ONLINE 

BLOG (Feb. 6, 2021), https://www.scconline.com/blog/post/tag/section-436-a-crpc/. 
23 Prisons Condition in India, HUMAN RIGHTS WATCH (1991) 

https://www.hrw.org/sites/default/files/reports/INDIA914. 
24 MINISTRY OF HOME AFFAIRS, REPORT ON ALL INDIA COMMITTEE ON JAIL REFORMS (MULLA COMMITTEE) (1983). 
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The Committee in its reports came up with plenty of recommendations, which included putting 

them in separate barracks and essentially encompassing criminal contagion, rendering them full 

access to legal materials, educational and vocational facilities, investigation process to be done 

within stipulated time, etc.25 

 

B. Difficulties Encountered By The Undertrials 

 

Over 60% of the arrests that take place in India are superfluous.26 The undertrials have been 

encountering a lot of problems due to the slag in the judicial system, overcrowdedness and 

corruption and extortion in the prisons, homosexual abuse, and prison violence being few of them. 

More than half of the population of the jail consisted of those who are still awaiting their trials. 

The situation has now got worse to the extent that in 2019, the overcrowding went to the peak, 

recording the highest in a decade.27 And now the spread of coronavirus has added to the adverse 

situation in the prisons across the country. A statistical data from a newspaper report suggests the 

figure of persons infected with Covid was found to be higher (more than 2,191 such inmates) in 

States with high occupancy rates of prison.28  

Prisons being the place where the same sex people are lodged and since they are kept away for 

their natural partners, they seek alternative ways to satisfy their sexual urge, due to which number 

of prisoners are subjected to sexual assault, gangrape, etc., which not only inflict severe physical 

injuries but also forms the main reason of the spread of sexually transmitted diseases, ultimately 

putting them into a mental trauma and abetting them to commit suicide.29 

 
25 Id. 
26 LAW COMMISSION OF INDIA, 268TH REP ON AMENDMENTS TO CRIMINAL PROCEDURE CODE, 1973 – PROVISIONS 

RELATING TO BAIL (May 2017). 
27 Vijdan Mohammad Kawoosa, Prison overcrowding in 2019 highest in 10 years, HINDUSTAN TIMES (Sept. 07, 

2020) https://www.hindustantimes.com/india-news/prison-overcrowding-in-2019-highest-in-10-years/story-

Mm8VGVG0J12zFvqC9rRFZJ.html#:~:text=five%20consecutive%20years.-

,Prisons%20in%20Delhi%20were%20the%20most%20overcrowded%20among%20all%20states,168%25%20and%

20159%25%20respectively. 
28 Sumant Sen & Naresh Singaravelu, Overcrowded jails and the COVID-19 contagion, THE HINDU (Jul. 29, 2020), 

https://www.thehindu.com/data/at-least-2191-prison-inmates-infected-by-covid-19/article32218622.ece 
29 Supra note 10. 



           Volume III Issue I                                                                                    NYAAYSHASTRA LAW REVIEW | ISSN: 2582-8479   
 

pg. 8 

 

 

 

Furthermore, extortion and corruption by prison staff is very common in jails all over the world. 

The rich prisoners tend to get special comforts, good food, etc. by bribing the prison staff. Imagine 

how severe could be the situation of a person who is not yet sentenced but going through both 

physical and mental agony in prisons.30 The apex court expressing anguish had stated on one 

occasion, “What faith would these people have in our system of administration of justice? They 

have always come across ‘law for the poor’ rather than ‘law of the poor’. The law is regarded by 

them as something mysterious and forbidding-always taking something away from them”;31 which 

perhaps forms the main reason for the administrative process losing credibility amongst weaker 

sections of the community across the country since the law, today is not being able to act as an 

institution for change in the social order and improving lives of the commoners. 

 

C. Women Adversely Affected 

 

Though, the prolonged imprisonment takes a toll on the accused’s both physical and mental health 

irrespective of the gender; but comparatively a woman has to suffer more than anyone. In most of 

the cases, a woman has also the responsibility of taking care of her child. Since, the prison 

population comprises a majority of male prisoners and to add to that, most of the time the women 

prisoners remain less vocal, less demanding and less violent, their needs and concerns left 

unheeded.32  

 

 

 

 
30 Supra note 10. 
31 Supra note 16. 
32 Shereen Sadiq, Women under-trials: An empirical probe into the functioning of the mechanism of bail, 6 IJCJS 

326, 326–342 (2011). 
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IV. Factors of Prolonged Incarceration 

 

There could be multiple factors contributing to the adverse conditions of undertrials but foremost 

of them being indiscriminate arrest, delay in investigation, delay in trial and detention in bailable 

cases due to poverty. In India, the authority vested in the hands of a police officer is so wide that 

sometimes the accused ends up being arrested and detained unnecessarily even if he is not likely 

to evade the judicial process. In this regard, Amendment Act of 2009 inserted Sec 41A, the second 

proviso of which states, “where such person complies and continues to comply with the notice, he 

shall not be arrested in respect of the offence”,33 thus limiting the indiscriminate power to arrest 

an individual. The police officer is also supposed to record the reasons for the arrest.34  

 

A. Delay In The Trial Procedures 

 

Delay in the investigation process and filing charge sheet causes much suffering to the accused as 

they end up languishing in prisons without any inkling of the cases filed against them in many 

instances. In Assam, for example, where 80% of the overall cases are awaiting trial in the court of 

law.35 Also, delay in trial in cases which are bailable are triable by a magistrate results in the 

prolonged incarceration of the undertrials. Sec 16736 and 437(6)37 does provide shield for them 

putting a time limit for the aforementioned processes respectively to get completed lest the accused 

 
33 Supra Note 12 § 41A. 
34 Id.  
35 Dipti Jain, The slow moving wheels of Indian judiciary, MINT (Aug. 5, 2014), http://www.livemint.com/ 

Opinion/VlqmTLJ1UzNtmKd7BuRVbM/The-slow-moving-wheels-of-Indian-judiciary.html. 
36 Supra Note 12 § 167. 
37 Supra Note 12 § 437(6). 
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shall be released on bail. Our criminal justice administration requires an accused to be proved 

guilty beyond any reasonable doubt due to which it ensures enough opportunity to discharge the  

 

burden.38 Although this objective is necessary to uphold fairness and justness in the proceeding 

yet this has caused delay in the procedure making the administration less credible, meek and weak. 

Now, exacerbating the scenario after the outbreak of Covid’ 19 in the country has strengthened the 

retardation tendency of the trial procedure. After the country has gone into complete lockdown, 

the judiciary has rolled out the e-court system where all the court proceedings are being held on 

the digital space.39 However, the courts are not working in their full-fledged capacity, concerning 

more towards grave matters and taking them in hand first. Though that sounds fair, keeping into 

account the time we are struggling with, the fact cannot be kept in denial that this is resulting in 

the delay in the undertrials releasing on bail or concluding a case, ultimately leading to the 

prolonged incarceration of the undertrials.  

In the wake of Covid’19, the Supreme Court ordered release of the prisoners in order to decongest 

jails but the parameters determined to release them did not include their vulnerability to getting 

infected by the virus, rather it was first time offenders, old age, all undertrials in jails for 3 months 

or more, etc.40 

 

B. Poverty Being A Key Factor 

 

Moreover, in many instances the accused could not furnish surety owing to indigence, depriving 

them to be entitled to bail and ending up remaining in prison for a long term without even being 

sentenced. The solution is provided by the Code itself in sec 436 which if deems fit allows the 

court or such police officer that it “may, and shall, if such person is indigent and is unable to 

furnish surety, instead of taking bail from such person, discharge him on his executing a bond 

 
38 K.N.C. Pillai, Delay in Criminal Justice Administration- A Study through Case Files, 49 J. OF THE INDIAN L. 

INST., 525–528 (2007).  
39 Surja Kanta Baladhikari, Use of Technology in Access to Justice, 11 INDIAN J.L. & JUST. 269 (2020). 
40 Sakshat Bansal & Shruti Sahni, Bail, prisons and COVID-19: An Indian perspective, 46(4) ALTERNATIVE L. J. 

326-331 (2021) 
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without sureties for his appearance”.41 As per the law, an accused charged of a bailable offence 

cannot be detained for more than a week. The apex court in K.N. Banerjee v. State of Bihar held,  

 

“an excessively high quantum to be pledged by a surety is not only onerous but 'virtually amounts 

to a denial of bail itself.”42 But the question still remains the same, if we already have provisions 

to secure the rights of the prisoners, then why are we standing in the position we are in today? The 

solution lies in the problem itself, if the provisions are put in practise properly, there is a high 

probability that the criminal justice system would be able to cope up with this issue. 

Since the outspread of pandemic and imposed lockdown have taken a toll on the economy of the 

nation43 and employment of a large number of people,44 there is a probability that many accused 

are not in the position to afford the sum required for furnishing surety, leading to them languishing 

in the prison and contributing to the over-populous status of the same.   

 

V. International Perspective 

 

Standard Minimum Rules for the Treatment of Prisoners, adopted in 1955 was the first major 

document supporting the interests of the inmates. Rule 84 lays down that unconvicted prisoners 

are “presumed to be as innocent and shall be treated as such” and shall be entitled to a few benefits 

in terms of clothing, food, work only on their discretion, payment in return of work, etc.45 

Likewise, Rule 13.1 of UN Standard Minimum Rules for the Administration of Juvenile Justice, 

adopted in 1985, emphasises on effective measures to be taken to avoid such detention for the 

wellbeing of the juvenile prisoners and they are entitled to the same benefit under the 

aforementioned framework of 1955.46  

 
41 Supra Note 16. 
42 K.N. Banerjee v. State of Bihar, AIR 1985 SC 1666 (India). 
43 Shreyash Mangla, Impact of Covid-19 on Indian Economy, TOI (Jul. 11, 2021), 

imesofindia.indiatimes.com/readersblog/shreyansh-mangla/impact-of-covid-19-on-indian-economy-2-35042/. 
44 Surabhi, Rising unemployment adds to the Covid pain, BUSINESSLINE (May. 24, 2022), 

https://www.thehindubusinessline.com/news/rising-unemployment-adds-to-the-covid-pain/article34628576.ece. 
45 Standard Minimum Rules for the Treatment of Prisoners (1955), OHCHR (Accessed on Mar. 31, 2022), 

http://www.ohchr.org/EN/ProfessionalInterest/Pages/TreatmenOf Prisoners.aspx 
46 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules) 
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VI. Conclusion and Suggestions 

 

The condition of undertrials in India is a substance of grave concern. Though some reforms have 

been brought by the legislation, the consequence is not satisfactory. On top of that, the spread of 

the coronavirus has added to the adverse scenario of the unconvicted prisoners across the country. 

In a number of instances, the accused has already completed half of the maximum number of 

offences while he still awaits for the verdict to arrive. The presumption of innocence until proven 

guilty is somehow failing to meet the harsh reality of the administration of criminal justice. The 

prolonged incarceration due to whatever reason creates a harsh impact on the accused, in every 

means possible, be it physically, mentally, socially or economically. For indigents, it becomes 

difficult for them to afford sureties to get bail and they end up remaining behind the bars for a long 

time even for bailable offences. Human Rights and other institutions have time and again expressed 

the urgency to address the issue at a larger scale. Based on the analysis made in the present study, 

the researcher has come up with the following recommendations: 

The long-written laws are of no use unless it is adequately implemented. The existing provisions 

and regulatory framework that we have regarding the protection of the undertrials should be strictly 

adhered to both by courts and police personnel. The criminal courts should exercise the powers 

conferred to them under Sections 309, 311 and 258 of the CrPC to execute the right to a speedy 

trial. However, not in every case, speedy trial is reasonably possible but courts and judges must be 

multiplied accordingly to meet the number of cases filed in order to ensure the justice being served 

to all including the one who is an accused.  

In the case of undertrial prisoners, adjournment should be avoided as far as possible, keeping into 

consideration the challenging times we are facing. A proper, timely visit must be done in order to 

check that the undertrial prisoners are not being subject to exploitation and torture, nor they are 

being debarred from exercising the rights entitled to them.  

 

 
 1985, UNITED NATIONS AND THE RULE OF LAW (Accessed on Apr. 2, 2022), 

https://www.un.org/ruleoflaw/blog/document/united-nations-standard-minimum-rules-for-the-administration-of-

juvenile-justice-the-beijing-rules/.  
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An independent body should be set up in every district scrutinizing the number of undertrials and 

reviewing the developments in the concerned district. The prolonged incarceration of undertrials 

defeats the purpose of criminal justice system in a democratic country like India, thereby it is the 

need of the hour to address the issue at the earliest opportunity.  

 


