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ABSTRACT 

Hindu marriage joins two people together so they can seek after dharma (obligation), artha (assets), 

kama (actual longings) and moksha (extreme profound delivery) together. In India, they are 

considered as a hallowed coalition where the lady and husband to be just as the two families join 

together. In like manner, this consecrated association is perceived in law in India. No human is 

awesome and subsequently issues happen when the two can't live respectively. In that circumstance, 

a definitive outcome is separate. According to Old Hindu Law, separate was not considered as a 

finish to marriage as the idea of marriage was considered as holy. After the Hindu Marriage Act, 

1955 came into power, Hindus can stop marriage by either getting an assertion that the marriage 

was not substantial on the particular grounds or by some other arrangement under the Hindu 

Marriage Act, 1955. Separation leaves a profound effect on the concerned gatherings and their 

families. Following the interaction of separation, there comes different marital questions like 

authority of the kid, circulation of property, etc. To make the interaction of separation simpler as 

opposed to dragging out it, there is an idea of separation by common assent referenced in the Hindu 

Marriage Act, 1955 and Special Marriage Act, 1954 itself. In this paper, an endeavor has been made 

by the specialist to examine the idea of separation by shared assent and the methodology related 

therewith in detail with the assistance of different case laws. The discoveries show that divorce by 

mutual consent is the quickest, least expensive and simplest strategy for getting separated. 

Keywords: Divorce, marriage, Hindu, matrimonial disputes, mutual consent, relationship, 

judicious separation. 
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INTRODUCTION 

  A divorce is one of the most traumatic experiences for any couple in their lives. In addition to 

this, if the divorce is contested, it can also be a time consuming and costly affair in India. Even if 

couples mutually agree to the divorce, they must prove that they have been separated for a year 

before the courts consider their plea. India, being the country with most personal matters, rules for 

divorce are connected to religion. Divorce among Hindus, Buddhists, Sikhs and Jains is governed 

by the Hindu Marriage Act, 1955, Muslims by the Dissolution of Muslim Marriages Act, 1939, 

Parsis by the Parsi Marriage and Divorce Act, 1936 and Christians by the Indian Divorce Act, 

1869.  Divorce by mutual consent is a simple way to dissolve a marriage legally. Mutual consent 

is by and large characterized as both the life partners concurring for tranquil splitting. 

 The significant essential for the separation is mutual consent of both a couple. In the event that 

any of the life partners don't give their assent they can't be conceded the separation under mutual 

consent. While getting consent to separate, a couple should arrive at agreement on provision or 

support issues and child guardianship. As per law, there is no particular limit identified with 

upkeep. It relies upon the monetary status of both a couple and different viewpoints. Minority 

guardianship can be worked out successfully among a couple by dividing the duty among 

themselves or one mate taking care of the kids relying on the conditions. 

  In case of Smt. Sureshta Devi v. Om Prakash1,the appellant and respondent were married on 

21.11.1968 but soon they fell apart. They had no issues out of this wedlock. On January 8, 1985 a 

joint petition was moved by the parties under section 13B of the Hindu Marriage Act,1955 for 

dissolution of marriage by decree of divorce. The statements of the parties were recorded under 

oath by the court. Later, during the course of the case, Sureshta Devi contended that she was 

threatened to give her consent and it was not given under free will. In this case, the Supreme court 

ruled that mutual consent is an essential condition for passing a decree of divorce and the said 

consent be valid and consistent until the final decree of divorce is passed. 

 
1 1992 SC 1904 
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In Smruthi Pahariya v. Sanjay Pahariya, 2, the Apex Court held that consent cannot be 

presumed by the absence in Court of one spouse at the end of 6 months cooling off period in 

mutual consent divorce petition. It was also opined that courts cannot presume consent of a 

party merely because both the parties are signatories to the First motion under Section 13B of 

the Hindu Marriage Act, 1955. Before passing a decree of divorce, the court remains under an 

obligation to satisfy itself as to whether the consent given by the parties is a valid one.  

 

Research Question 

After going through various existing statutes and sources, the researcher has come up with the 

following research questions which will be discussed in the due course of this paper: 

1. Whether the statutory cooling off period of six months is mandatory or directory? 

2. Whether the consent for divorce can be unilaterally withdrawn? 

 

 

Legislations 

Hindu Marriage Act,19553: 

                                       The ground of divorce by mutual consent was inserted in the Hindu 

Marriage Act,1955 by an amendment in 1976. Section 13B of the Act speaks about divorce by 

mutual consent.  The requirements which have to be met to seek divorce under Hindu Marriage Act 

are as follows: 

1. The parties have been living separately for a period of at least one year. 

2.  They have not been able to live together. 

 
2 AIR 2009 SC 2840 
3 Hindu Marriage Acr No.25 of 1955 
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3. They have mutually agreed that marriage should be resolved. 

 

Special Marriage Act, 19544: 

                                        The ground for divorce by mutual consent is given under section 28 of the 

Special Marriage Act, 1954.Under this demonstration, a request for separation might be introduced 

to the District Court by both the gatherings together on the ground that they have been living 

independently for a time of one year or more, that they have not had the option to live respectively 

and that they have commonly concurred that the marriage ought to be broken down. Also, on the 

movement of both the gatherings made not sooner than a half year after the date of the introduction 

of the appeal alluded to it in sub-section (1) and not later than year and a half after the said date, if 

the request isn't removed meanwhile, the District Court will, on being fulfilled, subsequent to hearing 

the gatherings and in the wake of making such request as it might suspect fit, that a marriage has been 

solemnized under this Act, and that the averments in the appeal are valid, pass a declaration 

announcing the union with be broken down with impact from the date of the announcement. 

Requirements of divorce by mutual consent 

The requirements which have to be met to seek divorce under Hindu Marriage Act are as follows: 

1. The parties have been living separately for a period of at least one year 

2. They have not been able to live together, and 

3. They have mutually agreed that marriage should be resolved. 

The main necessity is that the couple ought to be living independently for a time of in any event 

one year prior to recording the separation request. It is important to comprehend what does the 

expression "living independently' signifies. 

 

 

 
4 Special Marriage Act No.43 of 1954  
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Living separately 

The Supreme Court of India in the case of Sureshta Devi v Om Prakash5has ruled out “that the 

expression living separately connotes not living like husband and wife. It has no reference to the 

place of living. The couple may live under same rooftop via conditions, but then they may not be 

living as a couple. What is by all accounts significant is that they want to perform conjugal 

commitments and with that they have been living independently for a time of one year quickly 

going before the introduction of the request." It has been precluded by Supreme Court in different 

cases that the articulation "have been living independently' doesn't really implies actual partition 

or living independently and separated what is material is that no conjugal commitments are 

performed between the life partners and they are not living respectively as a couple. 

Whether the waiting period of six months is mandatory or directory 

There have been conflicting judgments on this regard that whether the courts should mandatorily 

wait for a period of six months as given in the sub section(2) of Section 13B. In Grandhi Venkata 

Chitti Abbai 6, the court observed that- “If Section 13-B  is read as mandatory, the very purpose of 

liberalizing the policy of decree of divorce by mutual consent will be frustrated more so when the 

parties started living separately for a considerable time. Thus section13-B  though is mandatory in 

form is directory in substance. Likewise, in the case of Dinesh Kumar Shukla v Neeta7, it was held 

that the waiting period is directory in nature and it can be brought down from 6 months( provided 

the mandatory requirements of s 13-B (1) are fulfilled) when all efforts at reconciliation had  

failed.But, in the case of Hitesh Narendra Doshi v Jesal Hitesh Joshi8, it was held that “the 

provision has a definite purpose and object, i.e. giving time to the parties for introspection and 

reconciliation. That purpose and object stares at us so clearly by the language expressed in s 13-B 

(2) of the Act robbing away the right of the court from considering the petition earlier than six 

months.”In the case of Ashok Hurra v Rupa Ashok9, it was held that “in exercise of its extraordinary 

 
5 Supra note 1 
6 AIR 1999 AP 91 
7 AIR 2005 MP 106 
8 2000 (3) ALD 81 
9 Writ Petition(Civil)509 of 1997 
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powers under Article 142 of the Constitution, the Supreme Court can grant relief to the parties 

without even waiting for the statutory period of six months stipulated in s. 13-B of the Act. This 

regulation of irretrievable breakdown of marriage isn't accessible even to the High Courts which 

don't have powers like those practiced by the Supreme Court under Article 142 of the 

Constitution." Therefore, the courts have been slanted more towards deferring off this period if the 

situation of the case requests so and where there is zero chance of compromise between the couple. 

Additionally, Supreme Court via its special powers as given under Article 142 of the Indian 

Constitution can grant divorce without sitting tight for a half year in the event that it is fulfilled 

that the marriage is hopeless and can never be reconciled. Nonetheless, this force is confined 

distinctly to Supreme Court. There is still vulnerability whether High Courts and Family Courts 

need to compulsorily sit tight for a time of a half year. Yet, as it is obvious from numerous 

situations where there is no chance of compromise between the couple and the marriage has been 

separated hopelessly, the courts ought to keep the soul of law more than the proper necessities of 

the segment. 

Whether consent can be unilaterally withdrawn 

There have been differentiating decisions on this issue. The contention is that since under this 

segment the two players need to document a joint appeal for separate from how might one 

gathering singularly pull out from it. Likewise, one of the reasons for giving a time-frame of a half 

year is to permit gatherings to reevaluate their choice and in the event that one of the gathering 

chooses to pull out from it, for what reason should it not be permitted to do as such. In Jayashree 

Ramesh Londhe v Ramesh Bhikaji10, the court held that once a joint petition by mutual consent 

was filed, no party could withdraw from it without the consent of both the parties.  Likewise, in 

Nachhattar Singh v Harcharan Kaur 11it was held that- “If both the parties had voluntarily 

consented to file the petition for dissolving the marriage by mutual consent and all other conditions 

mentioned in sub-section (1) of section 13-B of the Act are fulfilled, it will not be open to a party 

to withdraw the consent.”On the other hand, in Sureshta devi v Om Prakash, the Court has held 

that petition of divorce can be withdrawn unilaterally. It was held in this case that if one of the 

 
10 AIR 1984 Bom 302 
11 AIR 1988 P H 27 
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parties withdraws its consent the Court cannot pass a decree of divorce by mutual consent. The 

Court held that “if the decree is solely based on the initial petition it negates the whole idea of 

mutuality and consent for divorce. Mutual consent to divorce is sine qua non for passing a decree 

for divorce under Section 13-B. Mutual consent should continue till the divorce decree is passed.” 

However, in a recent judgment of Supreme Court in the case of Anil Kumar Jain v Maya Jain 12it 

was held that- Under the current laws, the assent given by the gatherings at the hour of recording 

of the joint appeal for separate by common agree needs to remain alive till the second stage when 

the request comes up for orders and an announcement for separate is at long last passed and it is 

just the Supreme Court, which, in exercise of its phenomenal forces under Article 142 of the 

Constitution, can pass requests to do finish equity to the gatherings." The Supreme Court anyway 

plainly communicated that lone utilize the force under Article 142 just in uncommon conditions, 

in typical conditions the arrangements of the rule must be offered impact to. 

The law as clarified in the Sushreta Devi's case actually holds great that is the gatherings can pull 

out assent singularly. In any case, Supreme Court utilizing its force as given under Article 142 of 

the Constitution can allow separate regardless of whether the spouse or husband pulls out its assent 

during the procedures in the lower court and preceding the death of the pronouncement. 

 

 

 

 

 

 

 

 

 
12 AIR 2010 SC 229 
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Conclusion 

Through this paper, we have examined the Section 13-B of the Hindu Marriage Act. Separation 

by mutual consent gives a chance of neighborly goal of questions among the couple and sets aside 

time and cash. The necessities as given under this segment are that prior to recording a joint appeal 

for separation from parties should be living independently for a time of in any event one year. As 

we referenced out before, living independently doesn't really suggest actual partition, what is 

fundamental is that the couple are not satisfying conjugal commitments and not living as a couple. 

The subsequent prerequisite is that the couple have not had the option to live respectively. The 

way that both the couple have documented a joint appeal by mutual consent is demonstrative of 

the face that the couple have not had the option to live respectively. Only thing that is significant 

is that the assent has been gotten uninhibitedly and not via power, extortion or unjustifiable impact 

as the entire reason for mutual consent will be vitiated if assent isn't free. After parties have 

documented a joint appeal for separate satisfying every one of the essential conditions they are 

given a time span of a half year and not over eighteen months after which they need to record a 

subsequent movement and courts in the wake of hearing the couple and investigating the averments 

in the request pass an announcement of separation. The three disputed matters are that whether the 

holding up time of a half year is obligatory or catalog, the second is that can parties singularly pull 

out their assent and third that whether being  quiet at the subsequent stage would add up to 

equivalent to withdrawal. There have been differentiating decisions on the initial two issues. 

Diverse high courts have embraced various measuring sticks in the translation of the Section 13-

B. Some High Courts have held that the holding up time of a half year is compulsory according to 

the segment while some High Courts have received the soul of law more than the specialized 

expressions of the segment and have precluded that the time frame is index if there is no possibility 

of compromise between the couple. Nonetheless, Supreme Court utilizing its unprecedented 

powers under Article 142 of Constitution can pass the pronouncement of separation without 

hanging tight for a time of a half year. 
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