
Volume I Issue III                                                                                            NLR | Nyaayshastra Law Review                     
March 2021                                 w w w .n ya a ysh a s t ra .co m  
                                                                                   nyaayshastra@gmail.com 
 
 

1 | P a g e    

     
 www .ny aa ysh as tra .c om  

 

LAW OF ABORTION IN INDIA AND IT’S IMPACT ON HUMAN RIGHTS 

 

Manthan Sharma,United world School of Law 

 

ABSTARCT 

 

Abortion is considered as one of the most debatable issue across the world. There is no denying 

the fact that though India has successfully formulated laws regulating abortions but the high rate 

of illegal and harmful abortion depicts the fallibility of this law. It is because of several reasons 

such as restrictive approach in understanding women’s rights, role of consent, inflexibility and so 

on. Nearly 6.4 million pregnancies are terminated every year in India. Unsafe abortion, the third 

leading cause of maternal deaths in the country, contributes 8% of all such deaths annually. It is 

high time for us to acknowledge and respect women’s privacy in this regard. Privacy includes at 

its core the preservation of personal intimacies, the sanctity of family life, marriage, procreation, 

the home and sexual orientation. Privacy also connotes a right to be left alone. It safeguards 

individual autonomy and recognizes the ability of the individual to control vital aspects of his or 

her life. Personal choices governing a way of life are intrinsic to privacy.  The right to life and 

liberty would encompass the right to sexual autonomy, and freedom of expression. 
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Introduction 

 

Abortion is considered as one of the most debatable issue across the world. It is due to the fact 

that the subject is attributed to religion, ethics, values etc. among others. It revolves around the 

difficulty that whether a mother’s right to terminate her pregnancy can supersede the right to life 

of an unborn child. Abortion can either be spontaneous or induced. Spontaneous abortion is 

when a pregnancy comes to a termination on its own, generally known as miscarriage; whereas 

an induced abortion is when a pregnancy is terminated by intervention using medical or clinical 

measures.1 Earlier, Indian Penal Code 1860 has made induced abortion a criminal offence under 

sections 312. But in 1966, with the developments in this field of law, Shantilal Shah Committee 

recommended the need to regulate abortion in light of the plight of women due to which Medical 

Termination of Pregnancy Act (MTPA), 19712 was passed.  

Though India has successfully formulated laws regulating abortions but the high rate of illegal 

and harmful abortion depicts the fallibility of this law. There are several reasons such as 

restrictive approach in understanding women’s rights, role of consent, inflexibility and so on.  

This article is an attempt to describe the role of abortion laws in women’s life and to answer 

whether it is a correct proposition to suppress the women’s right to abortion so as to safeguard 

the rights of unborn child. 

 

Law of Abortion in India 

 

 
1 GARIMA TRIPATHI, Legacy and Legality of Abortions in India and USA (Available at 

https://ssrn.com/abstract=3636238) 
2 Medical Termination of Pregnancy Act (MTPA), 1971, No. 34 , Act of Parliament, 1971 
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Before 1971, voluntary termination of pregnancies in India was a criminal offence (except done 

to save a woman’s life) under Sections 312 to 316 of the Indian Penal Code, 1860.3 The Act 

permitted (prior to the amendment of 2020) for the termination of pregnancy for medical, social, 

benevolent and eugenic reasons, up to 20 weeks of gestation period by a listed, qualified and 

adequately proficient medical expert to ensure a benign atmosphere.4 

Section 35 of the Act provides that a pregnancy may be terminated by a registered medical 

practitioner: 

a) Where the length of the pregnancy does not exceed twelve weeks if such medical practitioner is, 

or 

b) Where the length of the pregnancy exceeds twelve weeks but does not exceed twenty weeks, if not 

less than two registered medical practitioner are of opinion, formed in good faith that - 

i. The continuance of the pregnancy would involve a risk to the life of the pregnant 

woman or of grave injury to her physical or mental health; or 

ii. There is a substantial risk that if the child were born, it would suffer from such physical 

or mental abnormalities to be seriously handicapped. 

The explanations lay emphasis on the phrase “grave injury to her physical or mental 

health.” It provides circumstances which constitutes injury to mental health. They 

are: 

1. Where any pregnancy is alleged by the pregnant woman to have been caused by rape, the 

anguish caused by such pregnancy shall be presumed to constitute a grave injury to the mental 

health of the pregnant woman. 

2. Where any pregnancy occurs as a result of failure of any device or method used by any married 

woman or her husband for the purpose of limiting the number of children, the anguish caused 

by such unwanted pregnancy may be resumed to constitute a grave injury to the mental health 

of the pregnant woman. 

 
3 The MTP Act is an exception to these provisions and any termination done outside the purview of the Act is an 

offence under the IPC 
4 Ibid. 
5 Medical Termination of Pregnancy Act (MTPA), 1971, s. 3 
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Though Medical Termination of Pregnancy Act, 1971 brought a significant change in women’s 

health by formulating a framework permitting women to exercise a certain basic control over 

their bodies6 however, the act in its strictest form couldn’t fulfill the very objective of the Act. 

This may be due to several reasons such as bar of 20 weeks, time consuming process of 

approaching courts etc.  

Statutory Limit of 20 Weeks – Boon or Bane 

 

The initiative of legalizing abortion in USA can be traced back to 1970 in the case of Roe v. 

Wade.7 It was a landmark judgment which substantially modified the jurisprudential aspect of 

abortion in the country. The Supreme Court in this case, for the first time, recognized 

constitutional right of women’s discretion to continue or end the pregnancy. Even in India, the 

Supreme Court had held that the right to abortion falls within the criteria of reproductive rights 

under Article 21.8  

Ronald Dworkin opined that a fetus do not have any interest before the third trimester.9 The 

brain of the fetus is not developed thus; it cannot feel pain until late in pregnancy. The above 

proposition is widely accepted by the scientists. The position is that the brain sufficiently 

develops to feel pain from approximately the twenty sixth weeks.10 

In City of Akron v. Akron Center for Reproductive Health11 the court while quoting Roe held that 

‘In Roe, the Court held that although the State had an important and legitimate interest in 

protecting potential life, that interest could not become compelling until the point at which the 

fetus was viable. The difficulty with this analysis is clear: potential life is no less potential in the 

first weeks of pregnancy than it is at viability or afterward. At any stage in pregnancy, there is 

 
6https://pratigyacampaign.org/wp-content/uploads/2019/09/assessing-the-judiciarys-role-in-access-to-safe-

abortion.pdf (last visited on 20th January 2021) 
7 Roe v. Wade - 410 U.S. 113, 93 S. Ct. 705, 35 L. Ed. 2d 147, 1973 
8 Suchita Srivastava v. Chandigarh Administration,  AIR 2010 SC 253 
9 Ronald Dworkin, Freedom‟s Law: The moral reading of the American constitution, 90 (Oxford University Press 

ed., 1999) 
10 Clifford Grobstein, Science and the unborn: choosing Human futures (Basic Books, 1988) 
11 Akron v. Akron Center for Reproductive Health, 462 U.S. 416 (1983) 

https://pratigyacampaign.org/wp-content/uploads/2019/09/assessing-the-judiciarys-role-in-access-to-safe-abortion.pdf
https://pratigyacampaign.org/wp-content/uploads/2019/09/assessing-the-judiciarys-role-in-access-to-safe-abortion.pdf
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the potential for human life... when the foetus is capable of life independent of its mother – to 

permit the complete proscription of abortion. The choice of viability as the point at which state 

interest in potential life becomes compelling is no less arbitrary than choosing any point before 

viability or any point afterward.’ 

The debate regarding statutory limit of 20 weeks initiated with Nikita Mehta case12 in 2008. In 

this case, the petitioner wanted to terminate the 25 weeks pregnancy on the grounds that the fetus 

had a con-genital heart blockage, which was determined only at the later stage and given their 

economic condition, they would not be able to upkeep such a child. The Bombay High Court did 

not allow the abortion.13  

‘As many as 194 women filed writ petitions in the Supreme Court seeking permission for 

abortion between June 1, 2016, and April 30, 2019. As many as 97 of these cases involved rape 

victims, 82 of whom were less than 18 years old. Fetal abnormality was cited as the reason for 

seeking abortion in 88 of the cases. Thirteen of the 82 pregnant minor rape victims were denied 

the procedure because the pregnancy had advanced beyond 20 weeks, as we said earlier.’14 

In another case involving the rape of a minor where a medical exam was conducted in the 19th 

week of pregnancy, but the MTP was not carried out by the doctor and no reason was provided 

for the same, which resulted in the petition to the High Court. The High Court noted this lapse, 

but denied the MTP since the fetus was over 20 weeks.15 

‘Every day 13 women die in India due to unsafe abortion-related causes. Nearly 6.4 million 

pregnancies are terminated every year in India. Unsafe abortion, the third leading cause of 

maternal deaths in the country, contributes eight per cent of all such deaths annually.’16 

These circumstances suggest that there are traumas attached with termination of pregnancy. The 

loss and sufferings of these women cannot be ignored because of such old rigid laws with 

narrower approach. Even the research shows that restrictive abortion laws do not prevent 

 
12 Neha Madhiwalla, The Nikita Mehta Case, Indian Journal of Medical Ethics, Volume 5, 2008 
13 Available at SSRN-id2290869.pdf 
14 https://scroll.in/article/941210/the-abortion-law-in-india-is-failing-the-women-who-need-it-the-most 
15 Kottaichemy v. State of Madras, Madras High Court, Writ Petition No. 4889 of 2017 
16https://www.indiatoday.in/india/story/13-women-die-in-india-every-day-due-to-unsafe-abortions-1296850-2018-

07-26  (last visited on 20th August 2021) 

https://scroll.in/article/941210/the-abortion-law-in-india-is-failing-the-women-who-need-it-the-most
https://www.indiatoday.in/india/story/13-women-die-in-india-every-day-due-to-unsafe-abortions-1296850-2018-07-26
https://www.indiatoday.in/india/story/13-women-die-in-india-every-day-due-to-unsafe-abortions-1296850-2018-07-26
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abortion but force women to seek illegal and usually unsafe abortions. In Latin America, where 

abortion is almost completely illegal, the rate is between 30 and 60 per 1000 women. In the 

Netherlands, with Europe’s most liberal abortion law, only 5 out of 1000 women opt for 

abortion.17 

 

Violation of Article 21 

 

It is to be noted that the laws of abortion violates several rights which are guaranteed by the 

Constitution. Article 2118 is of the widest amplitude and it covers a variety of rights to safeguard 

life and dignity of a person. With a view to protect the interest of women, the Hon’ble court have 

recognized a wide range of rights such as right to bodily integrity19, right to make reproductive 

choices – includes right to abstain from procreating20, Women’s right in respect of basic health, 

maternity rights21, right to live with human dignity.22 

The above proposition reflects the expanding jurisprudence of Article 21. The evolution of 

Article 21 commenced after the Maneka Gandhi case. It was held that “the attempt of the court 

should be to expand the reach and ambit of the fundamental rights rather than attenuate their 

meaning and content by a process of judicial construction”23 and hence any historical view that 

violates these core rights could not be upheld in the present day context. 

It must also be taken into consideration that privacy has been held to be an intrinsic element of 

the right to life and personal liberty under Article 21 and as a constitutional value which is 

 
17 Sutapa Bandyopadhyay Neogi, Abortion for Fetal Abnormalities in India: Need for Critical Review, Asia-Pacific 

Journal of Public Health · January 2010 
18 INDIA CONST. art. 21. 
19 Independent Thought v. Union of India, AIR 2017 SC 4904 
20 Suchita Srivastava v. Chandigarh Administration, AIR 2010 SC 235 
21 Bhabani Prasad Jena v. Convenor secretary, Orissa state commission for women and ors, AIR 2010 SC 2851 
22 Francis Coralie Mulin v. Administrator, Union Territory of Delhi (1981) 1 SCC 608 
23 Maneka Gandhi v. Union of India, AIR 1978 SC 597 
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embodied in the fundamental freedoms embedded in Part III of the Constitution.24 Any unlawful 

intrusion will violate the Right to Privacy and sanctity of a female.25 

It is noteworthy to understand that privacy includes at its core the preservation of personal 

intimacies, the sanctity of family life, marriage, procreation, the home and sexual orientation.  

Privacy also connotes a right to be left alone. Privacy safeguards individual autonomy and 

recognizes the ability of the individual to control vital aspects of his or her life. Personal choices 

governing a way of life are intrinsic to privacy26. The right to life and liberty would surely 

surround the right to sexual autonomy, and freedom of expression.27 

 

International Perspective vis-à-vis Privacy 

 

It is significant to note that Article 1228 of Universal Declaration of Human Rights (1948) states 

that “No one shall be subjected to arbitrary interference with his privacy, family, home or 

correspondence or to attack upon his honour and reputation. Everyone has the right to protection 

of the law against such interference or attacks. Further, the same was also dealt under Article 

1729 of the International Covenant on Civil and Political Rights, to which India is a party, also 

states that “No one shall be subjected to arbitrary or unlawful interference with his privacy, 

family, home and correspondence.” 

The European Convention on Human Rights30 states that everyone has the right to respect for his 

private and family life, his home, and his correspondence.” Moreover, Article 5131, a DPSP, 

states that the state should respect international laws. The fundamental rights and the Directive 

Principles together constitute the core commitment to social revolution, and together they are the 

 
24 Justice K.S Puttaswamy and Anr. v. Union of India and Ors, (2017) 10 SCC 1 
25 State of Karnataka v. Krishnappa (2000) 4 SCC 75 
26 Navtej Singh Johar and Ors. v. Union of India (UOI) and Ors, AIR 2018 SC 4321 
27 INDIA CONST. art. 15. 
28 Universal Declaration of Human Rights, 1948, art. 12. 
29 International Covenant of Civil and Political Rights, 1966, art. 17. 
30 European Convention on Human Rights,1953, art. 8. 
31 INDIA CONST. art. 51. 
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conscience of the constitution. To give absolute primacy to one over the other is to disturb the 

harmony of the constitution.32 Due to this reason, the state must formulate laws in accordance 

with international standards. 

Considering these aspects of life, it is respectfully submitted that not allowing women to say 

“NO” is the violation of her privacy and autonomy. The inviolable nature of the human 

personality is manifested in the ability to make decisions on matters intimate to human life33. 

CONCLUSION 

 

The preamble to the MTP Act states that it is ‘an Act to provide for the termination of certain 

pregnancies by registered medical practitioners and for matters connected therewith or incidental 

thereto.’34 While legally codifying the need to obtain consent from a pregnant woman, it does 

nothing more to emphasize a right of the woman to choose whether or not to continue a 

pregnancy.35 Therefore, the argument that the MTP Act ‘is limited to the liberalization of 

conditions under which women may have access to abortion services by approved medical 

practitioners’ does hold water.36 

Unfortunately, the approach towards the enactment of a legal framework for abortion had less to 

do with women’s rights and more to do with issues such as family planning and potential 

criminal cases against medical professionals.37 Indeed, the Act violates basic tenets of Article 21 

of women by neglecting her privacy, autonomy, health, integrity and so on. Instead of focusing 

on women, the Act looks at abortion as more of a public health issue. 

 

 
32 Minerva Mills Ltd v. Union of India, 1980 AIR 1789 
33 Navtej Singh Johar and Ors. v. Union of India (UOI) and Ors, AIR 2018 SC 4321 
34 Preamble, Medical Termination of Pregnancy Act (MTPA), 1971 
35 Supra 6 
36 Amar Jesani and Aditi Iyer, “Abortion: Who is Responsible for Our Rights?”, Our Lives Our Health (pp. 114-

130), edited by Dr. Malini Karkal, Coordination Unit, World Conference on Women, 1995. 
37 Supra 6 
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