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Abstract 

 

Rights are something which every people enjoy during their lifetime and out of 

numerous rights, right to privacy is something every human being would like to 

have. Right to privacy gives birth to certain other rights which help the 

individuals to have protection over their reputation, specific or distinct 

characteristics that every people have, and such can be termed as their 

personality. But problem arises when there is violation of such reputation and 

personalities as there are no Legislation in India dealing with these rights. In this 

era of Digital India, it is a trend among individuals to show case their presence 

in the World and such is done mostly through social media. So, show casing 

their presence implies show casing their personality and here comes the 

necessity of protection of personality rights. 

The paper would be comprising of a brief introduction regarding the evolution 

of such rights and followed by it would be the concept of Personality rights, 

judicial pronouncements regarding it, how protection has been given to such 

rights. Next, we would investigate who can be considered as a celebrity. Next, 

we would understand the relationship between the privacy and defamation and 

how they are dealt together. Then will discuss about a trending topic regarding 

personality rights continuing even after death of the person. Next, we will touch 

upon and discuss the acts in which implicitly or explicitly certain protection has 

been provided to personality rights. Lastly, we will conclude by discussing 

briefly about the need of a legislation for protection of these rights.     
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I. Introduction  

 

The need of protecting the Intellectual, productive works was not a concern in the early period as it 

wasn’t a major social issue which would affect the normal lives of people. Paris Convention came 

into being which had the purpose of grouping all the inventors and decide upon certain medium for 

the purpose of protection of their works. Fear played a factor in those times as majority of the creators 

refrained from giving out their ideas as these might get stolen and their won’t be any procedure of 

getting those back. Later TRIPS was introduced in the year 1995 which gave certain protections to 

certain fields of intellectual property. The term “Property” was discussed at length by various 

philosophers but all such were criticised by William Fisher. Property being of two types i.e. movable 

and immovable property, concepts of such property were discussed at length in the case of Shrimati 

Shantabai v. State of Bombay & Others1. Whether Intellectual property would be considered as a 

property was made clear in this judgement. It was advocated by two Philosophers Locke and Kant 

that property has their natural right and such exists in themselves. It was also pronounced that any 

form of labour which may be physical or intellectual invested by a person in any property and such 

is used by other persons as well, then the maker of such property would have the natural rights over 

the result of such labour he/she invested2. The Justification of the said statement is the Personality 

right theory. It deals with the expression of the creator in the creative work, and such expression 

leaves behind an influence in the creative work created. This basically means that the work created 

would contain certain features or aspects which are related to the creator. This relationship 

established between the work and the personality can be called as the personality theory3. The main 

aim of this theory is focused on protecting the interest with respect to the personality rather than 

looking into the monetary aspect. The creator should have rights to protect the aspect of personality 

incorporated in the creation.  

 

 

 

 

 

 

 
1 1958 AIR 532, 1959 SCR 265 
2 William Fisher, Theories of Intellectual property. 
3 G.W.F Hegel, Philosophy of rights,2001. 
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II. Personality Right 

 

Personality allows a person to get a certain form of identification in the society and this mere reason 

brings up requirement of protection of personality as certain right. Every person gets the right to 

protect their personality if their image, name or anything that resembles their identity has been used 

commercially without their consent or knowledge. With the advent of Digital India, majority public 

in India adopted to various online modes for the purpose of undertaking various tasks. Maximum 

usage of such mode has brought the Intellectual Property Rights under a great threat because copying 

and reproducing the works is made simple through this manner4. People in India easily gets 

influenced by products endorsed by celebrities. Consider, Virat Kohli endorsing certain drinks or 

baked chips, big Bollywood stars endorsing diamonds and golds and thus increasing the value of 

such products or commodities. All these require certain form of protection of rights of such 

personalities or celebrities and such rights are called personality or celebrity rights. 

 

To understand about the right more clearly, we can refer to certain examples. Tokyo Olympics 2021 

was indeed India’s most successful Olympics. But issue arose when the success of the sports persons 

was used for the purpose of branding, advertising and marketing of several products. The name and 

photos of the sport persons such as Neeraj Chopra, P.V. Sindhu were used for commercial purpose. 

The unauthorised use of their names and images for the purpose of promoting their products were 

very much objected by the Advertising Standards Council of India. Even P.V. Sindhu also sent legal 

notices to more than 20 companies for unauthorised use of name and image and thus violating her 

personality or celebrity and image rights. There was also an incident of Shashi Tharoor, where an 

education-based app advertised that through this app kids can speak as fluently as Shashi Tharoor. 

To this Shashi Tharoor objected against such statement as he was not endorsing it and he was ready 

to take legal action against such misuse of his name and image for commercial purposes5. All these 

situations urgently calls for protection of personality or celebrity rights.  

 

 

 

 

 
4 Theories of Intellectual Property Rights, Enhelion Blogs. 
5<https://indianexpress.com/article/india/tharoor-clarifies-he-has-no-connection-after-learning-app-claims-speak-

english-as-fluently-as-the-kerala-mp-7242956/ > last accessed on 30 October 2022. 

https://indianexpress.com/article/india/tharoor-clarifies-he-has-no-connection-after-learning-app-claims-speak-english-as-fluently-as-the-kerala-mp-7242956/
https://indianexpress.com/article/india/tharoor-clarifies-he-has-no-connection-after-learning-app-claims-speak-english-as-fluently-as-the-kerala-mp-7242956/
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III. Judicial Pronouncements 

 

In India, Personality rights has not yet been codified separately, the matters regarding such issue are 

still at dormant stage and is developing day by day. A notable person’s ownership interest in the 

financial success of his public reputation or image is protected by the common law right of publicity. 

The courts in India have been able to decide on matters where the personality rights of famous 

personalities have been in question or in dispute. But one of the important and dominant provision 

dealing with and governing such rights is Article 21 of the Indian Constitution i.e. Right to Life. 

Personality rights are actually not recognised as individual rights but rather they are recognised 

through two different rights i.e. publicity and privacy. Since there is no legal definition for terms like 

“Celebrity”, “Renowned people”, “Publicity Rights” it would be dependent upon the Judges to 

interpret who would qualify as a celebrity and does they have the right to enforce their publicity 

rights. Publicity rights deals with the right to prevent his/her name or image from commercial 

exploitation which has been done without the consent or certain compensation agreed upon. On the 

other hand, privacy rights gives the ability to be left alone and also prevents others personality to be 

reflected in public that too without consent. These rights even though not expressly stated in Article 

21 of the Constitution but the provision right to life and liberty implicitly includes different 

fundamental rights along with publicity and privacy right. These interpretations have been made by 

the Apex Court and various High Courts. Supreme court has also observed in the case of State of 

Uttar Pradesh v. Raj Narain that right to receive and impart any form of information and even ideas 

is an important aspect for the purpose of freedom of speech and expression. Article 19(1)(a) of the 

Constitution was interpretated broadly to determine it. But such has been objected by the celebrities 

because media has been misusing such freedom provided and by claiming the defense of public 

interest they are getting immunity. When someone tries to intrude into the personal concerns of 

another individual, many defences are put up. People are curious about seemingly unimportant 

information about celebrities, such as the locations they visit, the clothes brands and cosmetics they 

use. These particulars would appear highly unimportant to the average person. Even while celebrities 

thrive on attention, they have a right to privacy in both their personal and professional lives. 

Personality rights  as a part of the right to privacy was first considered in the case of R RajaGopal v. 

State of Tamil Naidu6.  

 

 
6 JT 1994 (6) SC 514 
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It was stated in this case that for instance if a person's name or likeness is used without his consent 

for commercial or non commercial purposes, or for any other reasons, the  right is deemed to be 

infringed. In the case of Shivaji Rao  Gaikwad v. M/S Varsha Productions7, famous actor Rajnikanth 

filed a case as the defendant in this case used the image of the hero, manner of throwing the dialogues 

and even other expressions to give tribute to an actor even though they were totally unrelated beyond 

sharing a common name. The main aim of the film producers was to use the devoted fan base of the 

actor for the purpose of deriving benefits and rewards form the already established goodwill. The 

court observed that no matter the film was presented in a favourable light, there was infringement. 

The movie also contained certain offensive scenes which ultimately was hurting the reputation of 

Rajnikanth because such scenes gave an idea that the actor actually was engaged in such activities  

or gave his agreement to the movie’s production.  

 

Various judicial pronouncements have dealt with the issue of personality rights, one of such 

important decision was in the case of ICC Development (International) Ltd. v. Arvee Enterprises8. 

The court stated that right to have attention has developed from the right to be protected and such 

can now be inherent in a single person or in anything which acts as an identifier of such person i.e. 

name, identity characteristics, voice, signatures. A person can enjoy the right to such attention by 

being moderate in his interactions with any events, movies, sports etc. Also, in the case of Titan 

Industries v. M/S Ramkumar Jewellers9, Titan industry for the purpose of advertisement of Tanishq 

involved Amitabh Bachchan and Jaya Bachchan. Ramkumar Jewellers on the other hand took all the 

pictures and creativities of advertisements of Tanishq and put their trademark on such items to 

endorse their jewellery products. Defendant was found liable but the court provided an important 

observation. If a well known personality’s persona is used in advertising without their consent, the 

problem is not with the fact that no one should advertise their persona, but issue arose with regard to 

the authority to decide, that when, where and how such persona is to be used, and such authority is 

with the well known personality.  

 

 

 

 

 
7 2015 (62) PTC 351 (Madras) 
8 2003 (26) PTC 245 
9 2012 (50) PTC 486 (Del) 
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The right to limit how business use people’s persona is the right to expose. Mr. Gautam Gambhir v. 

D.A.P and Co. and Anr10, in this case the name of the respondent was Gautam Gambhir and such 

name was a reputed one as there is a famous cricketer on such name. Being the owner of the firm, 

he had to operate the firm under that name, but he never promised that the name was associated with 

the reputed cricketer. There were no images displayed of such cricketer. To show his own character, 

he consistently and obviously displayed his own image. So, it was decided that respondent was not 

liable for any use of the offended party. Another recent case can be of Sakshi Malik v. 

Venkateshwara Creations Pvt. Ltd. & Ors11. In this case defendant took the photos of the plaintiff 

from the posts shared in her Instagram and used such photos in a film in a demeaning context. Court 

observed that using such image without the consent of the owner violates her publicity rights and 

through this right she has the power to have discretion over the way, manner in which her pictures 

are to be used.  

 

IV. Who Is a Celebrity?  

 

Many people view fame as an honour. It typically serves as an achievement in a democracy. Skill is 

how athletes and artists make a living. Those in business and on television succeed via wit. Votes 

give politicians their recognition. Anyone can aim to achieve it. Celebrity is recognised by the 

general population. But in the end, it is upto the public's choice for the purpose of determining who 

would be considered a celebrity. Another aspect of celebrity is also present or can be considered and 

that is somewhat involuntary. Examples of such would be a prince or a princess who get their fame 

and position by marriage or by blood. Other type would be by any form of happening or trending 

topic in which a person gets involved and such becomes a newsworthy event. 

There are various court observations which dealt with the protection of celebrity rights. Phoolandevi 

v. Shekhar Kapoor & others12, in this case allegation was regarding facts being morphed by the 

respondent of this case and Phoolandevi claimed that all such morphed were her past life activities 

with which she has no connections and that is why she claimed for injunction. Injunction was granted 

as it was found that the film was violating privacy rights of the plaintiff. Court also ruled that 

additional injury would be caused to the plaintiff if the respondents continue to show the movie.  

 

 
10 CS(COMM) 395/2017 
11 MANU/MH/0800/2021 
12 57 (1995) DLT 154 
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This injury cannot be compensated through any amount as such injury concerned with the reputation 

of plaintiff, she would be facing humiliations and torture. Another important case of DM 

Entertainment v. Baby Gift House and others where the defendants were found infringing the 

personality rights of Daler Mehndi and also endorsing him fraudulently. The defendents were 

actually making dolls which could also sing. But the dolls resembled Daler Mehndi and also the 

songs were of his musical compositions itself. Court ordered for injunction and damages and also 

held that publicity rights itself comes out from the individual right of controlling the exploitation 

from his/her identity. It is totally under the control of the person who has the fame and through whose 

popularity and fame any other organisation is taking benefit. Similar was the case in Sourav Ganguly 

v. Tata Tea Ltd13. Intention of the company was to promote its business through the fame of Sourav 

Ganguly. Court granted relief to Ganguly by observing that the popularity and the personality is the 

right of the person itself and can be considered as an intellectual property. Consent of the person is 

important of whom or on whose basis or resemblance a movie has been made and such was the case 

in Sampat Pal v. Sahara One Media and Entertainment Ltd14. Film “Gulaab Gang” was allowed to 

be released only if there is the presence of a disclaimer which would clear the fact that there is no 

connection between the works done by the organisation “Gulabi Gang” of Sampat lal and the move 

released.   

 

V. Relationship Between Defamation and Privacy Rights as Practised In India 

 

The terms privacy and defamation has been considered as almost similar in India even though they 

have certain differences between them. If there is any case of privacy rights violation it has been 

observed that such has been considered as a defamation suit. The major point of difference between 

the two is in its defence. Privacy rights do not consider truth as a defence whereas defamation accepts 

the defence of truth. Cause of action for both of them are different but the similarity is in the fact 

that both of them deals with or comes into picture when there is violation of dignity of a person. 

Vadlapadla Naga Vara Prasad v. Chairperson, Central Board of Film Certification15, this case arose 

with respect to the movie “The Dirty Picture”. It was claimed that the movie was based on someone’s 

sister and this was shown in a obscene and defamatory manner. Court was of the opinion that the 

film already issued a disclaimer stating that the movie and all the characters were of fictional nature.  

 
13 MANU/WB/0644/2008 
14 MANU/DE/3848/2014 
15 2012 (2) ALT 594 
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This does not violate the privacy rights nor defame any person as is being claimed. The court also 

observed that any person can create a movie about someone's life by using information which are 

available to all i.e. from public records. Such information do not require any person's permission or 

agreement. However, if they do more than the information provided, they may be violating his/her 

right to privacy and will be held legally responsible for the outcome or the harm faced by them.   

 

VI. Posthumous Survival Of Privacy And Personality Rights: 

 

Question which may and has arisen is that does the personality rights or the publicity rights transfer 

or gets inherited just like any movable or immovable property. The question got its answer in the 

case of Deepa Jayakumar v. AL Vijay and others16 after thorough discussion of various cases. The 

court observed that publicity rights, personality rights, even reputation do not stays with the person 

after his/her death. This signifies that after the death of a person, the personality rights, publicity 

rights do not gets transferred. Article 19(1)(a) of the Indian Constitution does not provide any 

restriction for the fact that a filmmaker would only put forward a single version of fact. 

 

So, particularly in this case there was no requirement of permission to be taken priorly. Rather the 

court referred the case of Rangarajan v. Jagjivan Ram17 in which it was determined that while the 

right to free speech is one that is protected from the government, it is the responsibility of the state 

to uphold it. The State cannot claim that it is unable to manage the issue of the hostile audience. It is 

the obligation to stop it and defend the right to free speech. Another Interesting case dealing with the 

same issue was Krishna Kishore Singh v. Sarla A Saraogi18. The case was brought up by Sushant 

Singh Rajput’s father regarding protection of reputation and even privacy rights. There were films 

released which depicted the life of Sushant. Court observed various cases and by referring to K.S. 

Puttaswamy v. Union of India19, they stated that since right to privacy is the birth giver of publicity 

rights, and so if with the death of a person the right to privacy ends, the publicity rights would also 

end along with it. The court did not grant any injunction against such films because all such was not 

shown as a biopic neither completely showed the life of Sushant. All information used were already 

available in the public.    

 

 
16 MANU/TN/3107/2021 
17 1989 (2) SCC 574 
18 MANU/DE/3005/2021 
19 2017 10 SCC 1 
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VII. Protection Available Under Copyright Act 1957 

 

The Copyright Act poses a problem for the recognition of publicity and image rights. Regarding the 

aspects of celebrity rights that the Copyright Act might protect, there is very little clarity. Since 

celebrity’s affair does not qualify as a literary, dramatic, or musical production, it cannot be protected 

under Indian copyright laws. However, promoters or advertisers frequently misuse the voices of 

celebrities. A distinct class of performers' rights has been established to include the economic or 

commercial rights granted to the performer under copyright rules. The issue, however, is that these 

rights are only granted for a specific performance, not for an artist or celebrity's overall persona. 

Since the definition of celebrity has not been defined under the Copyright Act 1957, the issue with 

respect to the celebrities arises. “Performer” as defined under the act20 denotes actors, singers, 

musicians, dancer, acrobat, juggler, snake charmer, lecturer, or any performance performed by any 

person. Now, if we consider celebrity as a part of performer it would depend upon the matter at hand 

because every celebrity may not be a performer neither every performer would be a celebrity every 

time.  

 

Section 38 of the Copyright Act deals with the exclusive right of the Performer. Such right is 

available to any performer, and such is available for a period of 50 years starting from the date such 

performance was performed by the performer. This exclusive right also has protection under Section 

38A of the Copyright Act. By virtue of this provision, no one can sound record nor visually record 

any performance nor reproduce or broadcast and communicate the same performance to the general 

public. All this would be allowed if there is express consent of the performer to allow the above.  

First owner of the copyright in case of advertisements and protection of personality rights has also 

been enumerated in section 17 of the Copyright act. The case of Tanishq21 which was already 

discussed is applicable in such scenario. The Court also observed in this case that Section 17(b) of 

the act allows the plaintiff in this case to be the first owner of the advertisement due to the agreements 

that were entered into before. Court also observed two important components to be present in case 

of right to publicity i.e. “validity” and “identifiability”. Plaintiff should have a right which is 

enforceable in issue of identity of person and the celebrity in question should have been identifiable 

by anyone through the unauthorised usage of publicity rights by the defendant. 

 
20 Section 2(qq), Copyright Act 1957  
21 Supra note 9 at 7 
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VIII. Protection Available Under Trademarks Act, 1999 

 

Very limited amount of protection is available to the image of a celebrity under the Trademarks Act. 

Expressly there is absence of provision dealing with the protection of the publicity rights nor the 

image rights. But there is a mention of “mark” in Section 2 (m) of the Trademarks Act 1999, and 

such would also include the names. Various renowned personalities have used such protection to 

prevent any form of misuse.  

 

When a trademark registration application has been made that falsely suggests an association with a 

living person or a man whose death occurred within 20 years of the application date for the 

registration of the brand, section 14 of the Trade Marks Act, 1999 comes into play restricting the use 

of individual names. In this way, the celebrities' legitimate beneficiaries can also defend against 

misuse of their names. The statute can be used to infer the intent behind considering transferability 

and approving the particular right. As a result, celebrities are granted a name-related property right 

under trademark law. 

 

However, the flaw of not defining the guidelines for transferring and approving such a privilege must 

be taken into account. With respect to this Akshaya Creations v. Muthulakshmi22 was decided.  Right 

to privacy would not continue in case even after the death of Veerappan because the publications 

which were made earlier were admitted without any objection. Even after this the court gave 

protection to the beneficiaries of the deceased by disallowing the to telecast any of personal life of 

the plaintiff.  

 

Section 35 of the Act deals with usage of name in a bonafide manner. To understand this provision 

we can refer the case of Precious Jewel and another v. Varun Gems23. The dispute arose between a 

same family having the same surname. One party objected against the other to not use that surname 

for the purpose of business. Court pronounced that business can be conducted under their respective 

own names and that should be in a bonafide manner. It was observed by court that any use of name 

without the consent would not be considered as a bonafide use. It would be the total discretion of the 

person with the fame to decide upon his/her use of name by any general public.  

 
22 (2013) 1 LW 612 (Mad) 
23 (2014) 1 SCC 160 
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Name of a famous personality acts as a trademark and as was observed in a case24 that the popularity 

and fame of a person is his/her intellectual property and hence have rights over it.  

 

IX. Protection Available Under Advertising Legislation 

 

The advertisements which is one of the important part or source of promotion is governed under the 

Code for Self regulation in Advertising and such has been adopted by the ASCI or the Advertising 

Standards Council of India. It has the enumeration that there should not be any unauthorised use, 

reference of any name or personality of a person, institution or firm n any advertisements with the 

intent of enjoying advantage which would be unfair and may cause to such person, institution or 

firm. It is also a necessity on behalf of the advertising agency to produce the documents that indicate 

that the proper authorisation has been undertaken and proper consent has been taken from the person, 

institution, firm to be advertised. The Cable Network regulation act 1995 actually provided for 

imprisonment if there is any advertisements made that is violating the code. Imprisonment upto two 

years along with fine of upto one thousand rupees.       

 

X. Conclusion 

 

India is in an evolving stage, where digitalisation has earned greater importance. Stardom is earned 

and lost very swiftly in this age and stardom implies economic benefits. These benefits may not be 

limited to the famous person itself but rather to the general public. Promotions, endorsements 

through fame of a person is very trending in India, so there arises the chance of commercial 

exploitation and to counter such exploitation rules and regulations are a necessity which can be 

provided by the Legislation.  

 

India is still at a dormant stage for the fact of personality rights to be recognised but it doesn’t take 

much time to grow older and experienced. Questions has started arising regarding the necessity of 

consent for a film on real life, producers right to depict a certain film without hampering the publicity 

and personality rights of the people, endorsing products without hampering rights of any people, 

recognition of posthumous personality and publicity rights.  

 

 

 
24 Supra note 13 at 9 
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All these questions have been almost answered through mainly judicial pronouncements and such 

has been discussed at length previously in the paper. But all these issues may again arise from another 

point of view and again there may be need of judicial observations to clear such issues and this would 

create lot of confusion among the minds of general people regarding their rights and limit of their 

rights. These issues can be cleared if there exists a separate legislation protecting the rights of 

publicity and personality.  

 

Various European countries already has legislations which deals with the protection of celebrity 

rights and other rights. India should also come up with legislations dealing in such issues so that the 

burden won’t be totally on the Judiciary to interpret other statutes to give an observation. Dilemmas 

arise if we consider the Copyright Act of 1957 which contain provision section 57 dealing with rights 

of legal representatives with respect to the moral rights of the author to protect the reputation and 

dignity of the author concerned. This may be applied even in posthumous personality rights but such 

is not clear because there is absence of legislation. Therefore, making a legislation is the need of the 

hour in India. 

   

 


