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Abstract 

 

In the Hindu undivided family, the Karta possess a very distinctive position. This 

Sui Generes identity of Karta is with reference to the diversified powers which 

he holds with performing his functions as the stakeholder in numerous respects 

of the family functionality. The Karta is determined to be a person with 

administered dimensions but within this fringe profile, he holds an extremely 

important status of responsibility. The association that a Karta holds with other 

members of the family is not that of trustee or that of partner or principal. His 

special powers are “very wide and almost sovereign” and therefore, its collation 

to any partnership or a principal-agent correlation is natural. The Karta does 

stand in a depositary accord with the remaining members of the family but the 

relations cannot be designated as that of trusteeship. Even on the liability factor, 

he is not responsible to any member of the family until it is a matter of 

expropriation or fraud. Thus, this article describes about who is Karta? Who can 

be a Karta? And Karta’s power of alienation in detail. As it is important for every 

Karta of a Hindu joint family to recognise his powers and limitations in order to 

maintain his family and joint family property.  
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I. Introduction 

 

Hindu joint family is the common condition of the Hindu society. A Hindu joint family contains 

all the individuals from a typical male ancestor jointly with their mothers, spouses or widows and 

unmarried girls. Joint family is an initiation where numerous individuals from the family live 

apart, having many privileges over the property and the playing out their benefits and obligations 

towards one another. A joint family must be going by an individual within the family who is part 

to tie all relations together and able to speak to it in law regarding all the issues. His choices 

concerning the family and property can be viewed to be for the welfare of the family. 

 

II. Who Is Karta? 

 

In the entire Hindu joint family, the Karta or manager, occupies a very important position. He 

possesses a pivotal position. So unique is his position that there is no office or institution in any 

other system of the world which can be compared with it. His position is sui generis. He is a 

person with limited powers, but, within the ambit of his sphere, he possesses such vast powers as 

are possesses by none else.1 

 

III. Who Can Be A Karta? 

 

1) Senior Most Male Member- It is a presumption of Hindu law that ordinarily the senior most male 

member is the Karta of the joint family. The senior most male member is Karta by virtue of the 

fact that he is the senior most male member. He does not owe his position to agreement or consent 

of other coparceners. He is entitled to be the Karta because he is the senior most. So long as he 

is alive, may be aged, infirm, or ailing, he will continue to be the Karta.  

 

 
1 CORNER, L. Who is Karta? Discuss His Position in Joint family Law Corner, https://lawcorner.in/who-is-karta-

discuss-his-position-in-joint-family/ (last visited May 29, 2022) 
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Even a leper may continue to be the Karta. Whether insanity or any other disqualifications will 

defeat his right is not clear, but seems that in such a case the next senior male member will take 

over the Kartaship. Once this is done, the former will cease to be a Karta. 

So long as the father is alive, he is the Karta. After his death it passes to the senior most male 

member, who may be the uncle, if coparcenary consists of uncles and nephews, or who may be 

the eldest brother, if coparcenary consists of brothers. 

 

2) Junior Male Member-In the presence of a senior male member, a junior member cannot be a 

Karta. But if all the coparceners agree, a junior male member can be a Karta. The junior members 

owes his appointment to the agreement or consent of the coparceners. Coparceners may withdraw 

their consent at any time. 

A junior member of Hindu Undivided Family was realizing rent, he filed suit for eviction, the 

tenant cannot, question his locus standi or capacity to file suit.2 

 

3) More Than One Karta- There can be more than one Karta. 

 

4) Female Members As Karta- The Nagpur High Court held the view that mother, though not a 

coparcener, can be, in the absence of adult male members, Karta of the joint family, and her acts 

will be binding on others as that of a Karta. The Supreme Court in Commr. Of Income Tax V. 

Seth Govind Ram, after reviewing the authorities, took the view that the mother or any other 

female could not be the Karta of the joint family and therefore cannot alienate joint family 

property. This is the accordance with the texts in Hindu Law. According to Hindu Sages, only a 

coparcener can be a Karta; since females cannot be coparceners, they cannot be the Karta of the 

joint family. Much could be said in favour of the Nagpur view in the context in which mother 

was held to be the Karta, but the Supreme Court could not legislate. 

 

 

 

 

 
2 POWER AND POSITION OF A KARTA UNDER HINDU LAW – IPLEADERS, https://blog.ipleaders.in/power-

and-position-of-a-karta-under-hindu-law/ (last visited May 29, 2022) 
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 In Gangoli V. H.K. Channappa, the Karnataka High Court expressed the view that the mother 

as natural guardian of her minor sons can manage the joint family property and appointment of a 

guardian by court will not be justified. This is obviously the situation where the father is dead and 

there is no adult male member.3After coming into force of Amendment Act of 2005, a woman 

since is now a coparcener, the bar of her becoming a Karta should also be no longer there.  

 

IV. What Is Alienation? 

 

Alienation means transfer of property, such as gifts, sales and mortgages. Alienations have an 

added importance in Hindu Law, as, ordinarily, neither the Karta nor any other coparcener singly, 

possesses full power of alienation over the joint family property or over his interest in the joint 

family property, though under the Dayabhaga school, a coparcener has the right of alienation 

over his interest in the joint family property.4 

 

V. Karta’s Power Of Alienation 

 

Although no individual coparcener, including the Karta, has any power to dispose of the joint 

family property without the consent of all others, it is recognized by the Dharmashastra that in 

certain circumstances, any member of the family has power to alienate the joint family property. 

The Mitakshars is explicit on the matter. Vignaneshwara recognised three exceptional cases in 

which alienation of the joint family property could be made: 

• Apatkale, i.e., in the time of distress, 

 

 

 
3 HINDU WOMEN AND CHANGES TOWARDS PROPERTY RIGHTS - ACADEMIKE 

    https://www.lawctopus.com/academike/hindu-women-changes-towards-property-rights/ (last visited May 29, 2022). 
4 Alienation of Coparcenary Property in Hindus - LawBhoomi, https://lawbhoomi.com/alienation-of-coparcenary-

property-in-hindus/ (last visited May 29, 2022) 
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• Kutumbarthe, for the sake of the family. It seems that Vignaneshwara did not purport to 

assign this meaning to it, but tutposne, i.e., for the maintenance of the members of the 

family, and 

• Dharamarthe, i.e., for the performance of indispensable duties. 

• Vignaneshwara conferred this power on every member of the family in the above 

circumstances. The formulation of Vignaneshwara has undergone modification in two 

respects. First, the power cannot be exercised by any member except the Karta. Secondly, 

the joint family property can be alienated for the following three purposes only: 

• Legal necessity 

• Benefit of estate 

• Acts of indispensable duty 

It is now clear that the Karta can alienate the joint family property with the consent of the 

coparceners even if none of the above exceptional cases exist. If all the coparceners are adult, it 

is binding on the entire joint family. If only some coparceners consent, in Bombay and Madras it 

will be binding on the interest of the consenting coparceners. But in West Bengal and Uttar 

Pradesh, the alienation will not be valid. But an alienation without the consent of coparcener 

which is not for legal necessity is void. 

The privy council in a series of cases held that when the Karta exercises power of alienation in 

exceptional cases, the consent of other coparceners will be implied. Since then, it is accepted that 

the basis of Karta’s power of alienation is implied consent of the coparcener. The Karta’s 

alienation in the aforesaid cases binds the interest of the minor coparcener also. Therefore, it is 

submitted that the correct basis of Karta’s power seems to be the authority inherent in his position 

as Karta which has been recognised in the ancient text, and the modern judicial pronouncements 

extending for over hundred years, and not the implied consent of the coparceners.5 

 

 

 
5  All About Karta: His Power, Duties, Liabilities - iPleaders, https://blog.ipleaders.in/karta-power-duties-liabilities/ 

(last visited May 29, 2022) 
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A) Implications Of Section 6, Hindu Succession Act- 

 

If a coparcener dies leaving behind an heir in terms of proviso to section 6, Hindu Succession 

Act, can the Karta alienate the female’s share in the coparcenary property, which has got vested 

in her on succession? It seems he cannot do so without her consent, since the property acquired 

under section 6 is her separate property. 

 

B) Legal Necessity- 

 

The term ‘legal necessity’ has not been defined precisely and it is submitted that it is not possible 

to give any precise definition. The cases of legal necessity can be so numerous and varied that it 

may be impossible to reduce them into water-tight compartments. Broadly speaking, ‘legal 

necessity’ will include all those things which are deemed necessary for the members of the family. 

The term apatkale used by Vignaneshwara may indicate that joint family property can be 

alienated only in times of distress. It is now established that ‘necessity’ is not to be understood in 

the sense of what is absolutely indispensable but what, according to the notions of a Hindu family, 

would be regarded as proper and reasonable. The actual compelling necessity is not the sole test 

of the validity of an alienation made by the Karta. Thus, legal necessity does not mean actual 

compulsion; it means pressure upon the estate which in law may be regarded as serious and 

sufficient. If it is shown that the family’s need was for that thing or that article, and if property 

was alienated for the satisfaction of that need, it would be enough. The term is to be interpreted 

with due regard to the conditions of modern life. However, where there is no proof that the 

business is the family business, any loan taken for a business by the Karta cannot be said to be 

for binding necessities or for the benefit of the estate. 

Any enumeration of the cases of legal necessity cannot be exhaustive. With this caution, 

following cases of legal necessity can be noted: 

• Food, shelter and clothing for the members of the family; 

• Marriage of the members of the family including daughters, towards whom there is a 

special duty.  
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The Madras High Court takes the view that second marriage of a member is not a legal necessity. 

According to the Nagpur High Court, the marriage of daughter’s daughter, when daughter is not 

indigent is not a legal necessity, but the Madras High Court takes a different view. Further debt 

incurred for the marriage of a minor in violation of Child Marriage Restraint Act, 1929, being 

unlawful and against public policy cannot be a legal necessity; 

• Medical care of the members of the family; 

• Defence of a member involved in a serious criminal charge, but not for the prosecution of 

a person accused of murdering a member of the family; 

• For the payment of debts binding on the family and for the payment of decretal debts; 

• For the payment of government dues, such as land revenue, income-tax case and other 

taxes and duties; 

• For the performance of necessary ceremonies, such as sradhs and upnayana; 

• For the payment of rent; 

• Sale of land to construct a pakka house; 

• Alienation by the Karta to purchase agricultural implements where the family was 

engaged in agriculture was held to be for legal necessity. 

If alienation due to legal necessity made by Karta, it cannot be challenged by coparcener.6 

 

C) Benefit Of Estate: 

 

Broadly speaking, benefit of estate means anything that is done which will benefit of estate means 

anything that is done which will benefit the joint family property. The privy council in 

Palaniappa V. Deviskmony observed: “It is impossible…to give a precise definition of its 

applicability in all cases, and they do not attempt to do so.  

 

 
6 What are the Powers of a Karta Regarding Alienation of Joint Family Property? World’s Largest Collection of 

Essays! Published by Experts, https://www.shareyouressays.com/knowledge/what-are-the-powers-of-a-karta-

regarding-alienation-of-joint-family-

property/117736#:~:text=Karta%20has%20been%20empowered%20to%20alienate%20the%20joint,needs%20of%2

0the%20joint%20family%20warrant%20the%20same. (Last visited May 29, 2022) 
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The preservation, however, of the estate from extinction, the defence against hostile litigation 

effecting it, the protection of it or its portions from injury or deterioration by inundation, these 

and such like things would obviously be benefits.” Following this decision, our high courts took 

divergent views. According to one view, only that will be the ‘benefit of estate’ which is of a 

defensive character, i.e., which is done to avert an imminent danger to the property. Repairs of a 

house in dilapidated condition, construction of dikes and bunds to prevent flooding of land, or 

defence of property involved in hostile litigation, such and the like acts alone would amount to 

benefit of estate. 

Anything done merely to improve the property will not amount to benefit of estate. This view 

seems to be no longer valid as the Allahabad High Court, which took this view in earlier cases, 

has overruled it in its Full Bench judgement in jagatnarain V. Mathuradas. The second view is 

that anything done which is of positive benefit to the estate. The test is of a prudent owner. 

Anything which a prudent owner. Anything which a prudent person can do in respect of his own 

property, the Karta can do in respect of the joint family property. A full bench judgment of the 

Bombay High Court in Hemraj V. Nathu, took an intermediate view: the property cannot be 

alienated merely for the purpose of enhancing its value though, at the same, it would amount to 

benefit of estate which is not of a defensive character. The judicial opinion has come in favour of 

the test of “prudent person”. The Karta, as prudent manager, can do all those things which are in 

furtherance of the family’s advancement or to prevent probable losses, provided his acts are not 

purely of a speculative or visionary character. This implies that the Karta cannot convert family 

property into money just because the property does not yield any income, without replacing it 

with some more advantageous property. But if the Karta’s power is to be constrained to purely 

defensive acts, there would be no progress, enterprises would be suppressed, the family would 

stagnate. The sale of a dilapidated house, the sale proceeds of which were utilized in constructing 

a second storey on the joint family house is proper as one for legal necessity and benefit of estate. 

Sale of property to enable the family to migrate to another place and to purchase more productive 

lands there, amounts to benefit of estate. The Supreme Court confirmed this view. Mudholkar, j. 

observed: “For a transaction to be binding on the family.” In each case the court must be satisfied 

from the material before it that it was, in fact, such as conferred or was reasonably expected to 

confer benefit on the family at the time it was entered into.  
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Where the Karta who was running a hotel business, mortgaged the family property with a view 

to raising funds for renovation and reconstruction of the hotel, it was held to be for the benefit of 

estate. Similarly, land yielding no profit were sold to purchase land yielding profit it was held to 

amount to benefit of estate. However, where the entire homestead land was sold for the purpose 

of buying another piece of land for construction of a residential house, the sale could not be 

considered to be an act of prudent management for benefit of estate or legal necessity.7 

 

D) Indispensable Duties: 

 

The term “indispensable duties” implies performance of those acts which are religious, pious or 

charitable. Vignaneshwara gave one instance of Dharmarthe, viz., obsequies of the father and 

added “or the like”. It is clear that this expression includes all other indispensable duties such as 

sradha, upanayana and performance of other necessary samskars. Performance of marriage is a 

samskara and therefore performance of marriage of members of the joint family, particularly of 

daughters is an indispensable duty, though it is also covered under legal necessity. It will include 

performance of ceremonies, such as the grihapravesam, rithusanti and gauna ceremonies. Apart 

from such indispensable ceremonies, gift within reasonable limit can be made for pious purposes: 

a small portion of property can be alienated for a family idol or to an idol in a public temple. In 

Gangi V. Tammu, the privy council said that a dedication of a portion of the family property for 

the purpose of religious charity may validly be made by the Karta, if the property allotted is small 

as compared with the total means of the family. Such an alienation cannot be made by a will. 

 

There is a distinction between alienation made in the discharge of the indispensable duties and 

gifts of small portions of joint family property made by the Karta for charitable or pious purposes. 

In the former case, the Karta’s powers are unlimited. He may even alienate the entire property.  

 

 

 

 
7  Exploring the term ‘Benefit of estate’ as basis of alienation of property The Law Blog, 

https://thelawblog.in/2017/01/09/exploring-the-term-benefit-of-estate-as-basis-of-alienation-of-property/ (last visited 

May 29, 2022) 
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In the latter case, he can alienate only a small portion of the joint family property, whether 

movable or immovable.8 

 

E) Burden Of Proof: 

 

It is an established rule that the burden of proof, whether the transaction is for legal necessity, 

benefit or for indispensable duty, is on the alienee. As early as 1856 the privy council propounded 

the following five propositions: 

 

1. The powers of the Karta under Hindu law are limited and disqualified powers. He can exercise 

the power of alienation in limited cases such as for legal necessity and benefit of estate. 

2. In case Karta makes an alienation as a prudent man, in order to benefit the estate or the family, 

the bona fide lender or alienee is not affected by the previous mismanagement of the estate, 

provided the lender or alienee was not a party to mismanagement. In other words, lender or alienee 

should not have acted mala fide. 

3. The alienee is bound to make proper and bona fide enquiries as to the existence of legal necessity. 

4. If the alienee acts bona fide and makes proper inquiries, the real existence of an alleged sufficient 

and reasonably credited necessity is not a condition precedent to the validity of alienation, and 

5. The alienee is not bound to see as to the actual application of the money for the legal necessity. 

In other words, whenever an alienation is challenged, it is for the alienee to show that there was 

a legal necessity. It is because, when one deals with a person whom one knows or is supposed to 

know to be a person of qualified powers, it is one’s duty to satisfy oneself that such a person has 

the power to make proposed alienation. However, what the alienee is required to prove is: 

Either there was actually a need or that he made proper and reasonable enquiries as to the 

existence of the need and acted honestly. If he does so, he has discharged his burden; it is 

immaterial if it turns out that actually there was no need for alienation.  

 

 
8  Power and Position of a Karta under Hindu Law - Pradhanmantrivikasyojana, 

https://www.pradhanmantrivikasyojana.com/power-and-position-of-a-karta-under-hindu-law/ (last visited May 29, 

2022) 
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Similarly, it is not his duty to see that the money is applied to the legal necessity for which it was 

taken. He is not an administrator of the fund, nor its trustee. In short, the onus may be discharged 

by the alienee by- 

a) Proof of actual necessity, or 

b) By proof that he made proper and bona fide inquiries about the existence of legal necessity and 

that he did all that was reasonable to satisfy himself as to the existence of the legal necessity. 

Recitals in a deed of legal necessity are not per se proof of legal necessity, though they are 

admissible in evidence. Where the sale has been held justified though there is no evidence as to 

the application of a portion of the consideration, a presumption arises that it has been expanded 

for proper purpose and for the benefit of the family.9 

 

F) Partial Necessity: 

 

Where the necessity is only partial, i.e., where the money required to meet the necessity is less 

than the amount raised by alienation, can the alienation be justified for legal necessity? Sometimes 

it is not possible to alienate the property for the precise amount of the need. In Krishnadas’s case, 

the Privy Council said that the sale will be valid only if the purchaser acts in good faith and after 

due enquiry and is able to show that the sale itself was justified by legal necessity. In this case the 

alienation was for Rs. 3500 and the alienee was able to prove the legal necessity for Rs. 3,000, 

the alienation was held valid. In Radhakrishnadas’ case, alienation was made for Rs.50,000 and 

alienee could prove the need for Rs. 45,000.  The alienation was held valid. But where the Karta 

decides to raise money by mortgage of family property, he can borrow the precise amount 

required, and, therefore, it has been held that the coparceners will not be bound for any excess 

amount borrowed. 

 

 
9 All About Karta: His Power, Duties, Liabilities - iPleaders, https://blog.ipleaders.in/karta-power-duties-liabilities/ 

(last visited May 29, 2022) 
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G) Alienation Is Voidable: 

 

It may be taken to be a well settled law that alienation by the Karta without legal necessity or 

benefit of estate or in discharge of indispensable duty is not void but merely voidable at the 

instance of any coparcener.10 

 

VI. Conclusion: 

 

The purpose of Karta in a joint Hindu family is not only a place of power but it also plays a very 

significant role. Karta being the head of the joint Hindu family, the family gets a legalized 

structure and suitable positions. The Karta goes about as absorbing power. Since, he is the head 

of the family, he has well founded understanding and particulars to make appropriate choices that 

are suitable for the family. 

The concept of alienation has developed over a passage of time, and the courts have also played 

a very major role in their growth, but the deficiency still present in the current circumstances, and 

they still need to be controlled, and to make laws that are advantageous by taking into 

consideration the interests of all members concerned. 

The obligation of alienee of showing in case he had taken sufficient safeguards to determine that 

there was a bona-fide requirement should be raised, then in cases of illegal alienation, the settlor 

would be needed to show that there was a particular situation that guaranteed desperate restitution. 

It would be so because the alienee as a stranger is not in a reasonable position to regulate it, so 

much a responsibility placed on such deal would make borrowers unable to invest with shared 

property, which in consequence would disparately affect the interests of members of joint Hindu 

family. 

 
10 Power and Position of a Karta under Hindu Law – iPleaders, https://blog.ipleaders.in/power-and-position-of-a-

karta-under-hindu-law/ (last visited May 29, 2022). 
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