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Abstract 
 

The Consumer Protection Act of 1986 has been worshipped as one of the most sacramental 

welfare legislations in the contemporary era. This benevolent legislation provides legal and 

monetary remedies for the breach of privileges against the consumers by the fraudulent and 

unscrupulous traders. The importance of the COPRA, 1986 can be construed by tracing 

reference to its preamble. The introductory phrase of the preamble of this Act reads as follows, 

“An Act to provide for the better protection of the interests of the consumers”. Thus, the 

complete statute circles around the consumer and it is tailored in an elegant way to safeguard 

and promote the consumer populous at large. But on the other side of the coin the Copra Act, 

1986 suffers from certain “ailments” which needs to be diagnosed and rectified in an 

expeditious and swiftly manner. The one territory to which the above quoted “ailments” have 

spread in an infectious manner is the Medical Profession. After incorporating the Medical 

industry within the purview of the Copra, numerous uncertainties have originated with regard 

to the stretch and horizon of the Consumer Protection Act. There are a lot of frivolous 

complaints mushrooming across the country against the doctors as means of settling the 

scores for personal vendetta. Like all the other Professionals doctors also make certain 

mistakes unintentionally but if they are sanctioned for this then it would be a crime against the 

humanity as a whole. Because of the panic of facing the consumer forum and the exemplary 

compensation imposed by it, Doctors are under a severe humiliation and they are made 

incapable and insecure of exercising their routine functionaries. This paper deals with the 

loopholes in the Consumer protection Act, 1986 in regard to the prosecution of medical 

practitioners, and suggests effective institutional threads to stitch the same. 
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INTRODUCTION 
 

    The Consumer Protection Act was one of the benevolent pieces of legislations intended to 

protect a large body of consumers from exploitation1. The Consumer protection Act, meets long 

felt necessity of protecting the common man for such wrongs for which the remedy under 

ordinary law for various reasons become illusory2. The entire act revolves round the consumer 

and is designed to protect his interest3. The importance of the Act lies in promoting welfare of 

the society by enabling the consumer4. However, this act is not free from ambiguity and 

controversies5. The attempts by consumer fora to invoke the services rendered by medical 

professionals within the purview of 1986 Act, however caused uproar and insurrection 

regarding the ambit and jurisdiction of this legislation6. It is mandatory to take into mind that 

Medical science has conferred great benefits on mankind, but these benefits are attended by 

considerable risks. Every surgical operation is attended by risks. We cannot take benefits 

without taking the risks. Every advance in technique is also attended by risks. Doctors like the 

rest of us have to learn by experience and experience often teaches in a hard way7. After 

subjecting medical practitioners into the purview of the Consumer Protection Act, 1986, it has 

proved to be a double edged sword for the Doctors8. Complaint against medical professional 

involves serious consequences adversely affecting his professional reputation and future 

career9. It would be most fatal to the efficiency of the medical profession if no one could 

administer medicine without a halter round his neck10. The present paper highlights the issues in 

relation with the applicability of Consumer Protection Act, 1986 over the medical profession. 

 

 
 

1 Cheran Singh v. Healing Touch Hospital,(2000) 7 SCC 668:2000(3) CPR 1: AIR 2000 SC 3138 

2 Lucknow Development Authority v. M.K.Gupta, (1994) 1 SCC 243: AIR 1994 SC 787:(1994) 80 Comp Cas 714:(1994) 13 

CLA 20: (1994) 1 CLC 1:(1994) 1 CPR 569 
3 Laxmi Engineering Works v. P.S.G. Industrial Institute MANU/SC/0271/1995 : [1995]3SCR174 

4 Lucknow Development Authority v. M.K. Gupta MANU/SC/0178/1994 : AIR1994SC787 

5 Journal of the Indian law Institute Vol. 43, No.1(January-March 2001), pp. 45-65 (21 pages) 

6 Gurjeet Singh, “Journal of the Indian Law Institute”, Vol. 37, No.3 (July-September 1995), P.P. 324-363 
7 Dr. Partha Pratim Hazari v. Ajay Kumar Ghosh, 2001(3) CPR 212 (WB) 

8 Journal of the Indian Law Institute, Vol.41, No. 3/4 (July-December 1999) PP. 460-466 

9 Dr. Partha Pratim Hazari v. Ajay Kumar Ghosh, (supra) 

10 John Oni Akerele v. The King AIR 1943 PC 72 
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NATURE OF PROFESSION 

 
    Medical profession is a profession which has many probabilities and possibilities11. In the 

matter of professional liability, professions differ from other occupations for the reason that 

professions operate in spheres where success cannot be achieved in every case and very often 

success or failure depends upon factors beyond the professional man’s control12. Human body 

and medical science- both are too complex to be easily understood13. Human body and its 

working is nothing less than a highly complex machine. One may have notions of best or ideal 

practice which are different from reality of how medical profession is carried on or how in real 

life the doctor functions. Dealing with a case of deficiency in service by medical professionals 

needs a deeper understanding of the practical side of medicine14.The skill of medical 

practitioners differs from doctor to doctor. The very nature of the profession is such that there 

may be more than one course of treatment which may be advisable for treating a patient15.At 

times the professional is confronted with making a choice between the devil and the deep sea 

and he has to choose the lesser evil16. A doctor shall not be made liable for taking one choice out 

of two for favoring one line of treatment rather than another17. Like all professionals doctors 

also make errors of judgment but if they are punished for this no doctor can practice his vocation 

with equanimity. Indiscriminate proceedings and decisions against doctors are counter- 

productive and are no good for society. They inhibit the free exercise of judgment by a 

professional in a particular situation18. If the hands be trembling with the dangling fear of facing 

a consumer forum in the event of failure of whatever reason-whether attributable to himself or 

not, neither a surgeon, nor can a physician successfully administer the life-saving dose of 

medicine19. It is our bounded duty and obligation of the civil society to ensure that the medical 

professionals are not unnecessarily harassed or humiliated, so that they can perform their 

professional duties without fear and apprehension. It is imperative that the doctors must be able 

to perform their professional duties with free mind20. It is equally essential to note that the 

protection of patient’s right shall not be at the cost of professional integrity and autonomy21. A 

single consumer complaint can cause a dear in the career of the medical professional22. 

 

 

 

 

 
11 THE HINDU (18.02.2012) “Medical profession: the other side of the coin” AUTHOR: Dr.Aswini Kumar 
12 Indian Medical Association v. V.P.Shantha 1995(6) SCC 651(Vide Para 22) 
13 Jacob Mathew vs. State of Punjab and ors.(05.08.2005-SC):MANU/SC/0457/2005 
14 Alan Merry and Alexander McCall Smith, “Errors, Medicine and the Law” (Cambridge University Press, 2001) 
15 Achutrao Haribhau khodwa v. State of Maharashtra, (1996) 2 SCC 634: AIR 1996 SC 2377(1996) 2 SCC 634 
16 (05.08.2005-SC):MANU/SC/0457/2005 
17Bolam v. Friern Hospital Management Committee (1957) 1 WLR 583 
18 Jacob Mathew v. State of Punjab and Anr.(2005)6 SCC 1 
19 Ibid 
20 Kusum Sharma v. Batra Hospital and Medical Research Centre, (2010) 3 SCC 480 

21Jaga Rao, S.V.” Medical negligence liability under the Consumer protection Act: A review of judicial perspective”. 
22Jacob Mathew v. State of Punjab and Anr.(2005)6 SCC 1 
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FRIVOLOUS COMPLAINTS AGAINST DOCTORS 
 

    It must also be said that frivolous complaints against doctors have increased by leaps and 

bounds in our country particularly after the medical profession was placed within the purview of 

the Consumer Protection Act. To give an example, earlier when a patient who had a symptom of 

having a heart attack would come to a doctor, the doctor would immediately inject him with 

Morphia or Pethidine injection before sending him to the Cardiac Care Unit (CCU), because in 

cases of heart attack, time is the essence of matter. However, in some cases the patient died 

before he reached the hospital. After the medical profession was brought under the consumer 

protection act vide “Indian Medical Association v. V.P.Shantha”, 1995(6) SCC 651 

(see also: MANU/SC/0836/1995), doctors who administer Morphia or Pethidine injection are often 

blamed and cases of deficiency in service are filed against them. The result is that many doctors 

have stopped giving (even as family physicians) Morphia or Pethidine injections even in 

emergencies despite the fact that from the symptoms the doctors honestly thought the patient was 

having a heart attack. This was out of fear that if the patient died the doctor would have to face 

legal proceedings. Similarly, in case of head injuries (which are very common in road side 

accidents) earlier the doctor who was first approached would start giving first aid and applied 

stitches to stop the bleeding. However, now what is often seen is that doctors out of fear of 

facing legal proceedings do not give first aid to the patient, and instead tell him to proceed to the 

hospital by which time the patient may develop other complications23. When a complaint against 

a doctor is taken on file by the consumer forum, it may tarnish the reputation of the doctor 

concerned, at the end he may be exonerated by acquittal or discharge but the loss which he has 

suffered in his reputation cannot be compensated by any standards24. This may perhaps be 

descended by making the opinion of a medical expert to be mandatory. Pre-process screening 

can also be made mandatory in order to reduce frivolous consumer complaints25. Blame is a 

powerful weapon but its inappropriate use through the consumer forums distorts the constructive 

infrastructure of the sacred medical profession26. The service which the medical profession 

renders to human beings is probably the noblest of all, and hence there is a need for protecting 

doctors from frivolous or unjust prosecutions27. 

 

 

 

 

 

 

23 Matin F.D’Souza vs. Mohd. Ishfaq (17.02.2009 - SC);(2) Supreme court 40, copious reference (see 

also:MANU/SC/0225/2009) 
24 Jacob Mathew vs. State of Punjab and Ors. (05.08.2005-SC): MANU/SC/0457/2005 

25 Kumar,Rosy,”Frivolous consumer complaints , Pre-process screening is necessary, mere penalties will not do”. 

Consumer protection and trade practices journal, Vol.2, 1995, p.p.183-186. 

26“Errors, Medicine and the Law” (pp. 241-248), (recorded at the end of the book in the chapter titled- (‘Conclusion’) 
27 Meenakshi Jain vs. State and Ors. (02.07.2012-DELHC) See also: MANU/DE/3010/2012 



5 

 
 

Volume I Issue III                                                                                            NLR | Nyaayshastra Law Review                     
March 2021                                 w ww . n y aa y s h a st r a . c o m  
                                                                                       

 

 

DUTY OF THE CONSUMER FORUM 
 

    The Consumer forum have great responsibility to punish the guilty doctors and at the same 

time to protect the honest doctors from undue harassment28. In a suit for damages against a 

doctor the onus is upon the plaintiff to prove that the doctor was negligent and that his 

negligence caused the injury of which the plaintiff complained29. Negligence on the part of a 

doctor must be proved by expert evidence and should not be decided on the affidavit filed by the 

plaintiff30. The courts and consumer forum are not experts in medical science and must not 

substitute their own views over that of specialists31. The Bolam principle implies that a doctor is 

not negligent if he acts in accordance with a practice accepted at the time as proper in diagnosis 

and treatment32. Medical opinion may differ with regard to the course of action to be taken by a 

doctor treating a patient, but as long as doctor acts in a manner which is acceptable to the 

medical profession and the forum finds that he has attended on the patient with due care, skill 

and diligence and if the patient still does not survive or suffers a permanent ailment, it would be 

difficult to hold the doctor to be guilty of deficiency in service under the consumer protection 

act. It is equivalent to consider that Concurrent cases of same dispute in both consumer forum 

and civil courts would make doctors to run from one end to another end for the sake of justice, 

thus rendering them unable to discharge their services33. This multiplicity of litigation against 

doctors can be descended by setting up a special consumer protection tribunal to deal 

exclusively with consumer complaints against doctors34. Another headache for the medical 

professionals is the exemplary compensation awarded by the Consumer forum for deficiency in 

service. The compensation awarded by the consumer forums must not be arbitrary. It has to be 

based on actual loss or injury35. The courts would indeed be slow in attributing negligence on 

the part of a doctor if he has performed his duties to the best of his ability with due care and 

caution36. The consumer forums should take into consideration every fact and circumstantial 

evidences of the case and should conduct the trial in a normal phase. The consumer forums must 

not render Quick justice because “Quick justice has always proved to be a Quack justice”37. 

 

 
 

28 Delhi Psychiatry Journal Vol. 12 No.2 

29 Anto Nio Dias v. Fredreick Augustus, AIR 1936 PC 154; See also, Jagat Narain Sharma v. Union of India AIR 2010( 

NOC)254 (Del); State of Kerala v. Illath Narayanan, AIR 2010(NOC) 652(Ker); The Collector of North Arcot 

Ambedkar District & Another v. K. Manu and others(2010) 1 LW 696:(2010) 2 CTC 710:(2010) 2 Mad LJ 1168 (initial 

burden to prove negligence on part of the doctor, is on the plaintiff). 
30 Dr. A.S.Nagpal v. Krishnan Lal , (1996) III CPJ 220 
31 Martin F.D’Souza v. Mohd. Ishfaq. 2009;(2) SC 40 
32 Bolam v. Friern Hospital Management Committee (1957) 1 WLR 583 

33 Kumar,S.S., “Parallel Proceedings- One in Civil court and another in Consumer court, confusion all around”, 

Consumer protection and Trade practices Journal, Vol.18, 2010, pp.87-88. 

34 Palli Chritarth and Ayushi Anandpara, “ The consumer protection act: Its failures in the empirical set up”, Consumer 

protection Judgements, Vol.3, Part 7(July), 2013, pp. 15-20 
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CONCLUSION 
 

    It is true that the medical profession has to an extent become commercialized and there are 

many doctors who depart form their Hippocratic Oath for their selfish ends of making money. 

However, the entire medical fraternity cannot be blamed or branded as lacking in integrity or 

competence just because of some bad apples38. It must be remembered that sometimes despite 

their best efforts the treatment of doctor fails because medicine is a science which has many 

probabilities and possibilities39. As Lord Dunedin said, “Doctors must guard against reasonable 

probabilities but they are not bound to guard against fantastic possibilities”40. Doctors should be 

allowed to perform their professional duties with free mind41. A surgeon with shaky hands under 

fear of legal action cannot perform a successful operation and a quivering physician cannot 

administer the end-dose of medicine to his patient42. Thus, the nobility of the medical profession 

should be preserved, promoted and protected43. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

38 Martin F.D’Souza v. Mohd. Ishfaq. 2009;(2) SC 40 

39 Dr. Kumar, Aswini,”Medical profession: the other side of the coin” 18.02.2012 

40 Lord Dunedin in Fardan v. Harcourt Rivington (1932) 146 LT 391,392. See also, BGH 11 January 1972, BHGZ 

58,48=NJW 1972,1126=JZ 1972, 363, on which see Markesinis and Unberath (2002), 144-147 

41 Kusum Sharma v. Batra Hospital and Medical Research Centre, (2010) 3 SCC 480. 42 Jacob Mathew vs. State of Punjab and Ors. 

(05.08.2005-SC): MANU/SC/0457/2005 43 Kusum Sharma v. Batra Hospital and Medical Research Centre(supra) 


