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Abstract 

“Childhood free from violence is not a privilege, but natural state of things. It 

is a right that must be protected. Empathy is not enough, action must be taken 

so that unspeakable child abuses must not go unheard.” 

International Humanitarian Law, International Human Rights Law and 

International Criminal Law discusses heterogenous issues concerning child 

soldiers and children otherwise gruesomely attacked by armed forces during war 

(associated children). There are six kinds of grave violations against children 

during armed conflict, namely, recruitment and use of children, killing or 

maiming of children, sexual violence against children, attacks against schools or 

hospitals, denial of humanitarian access and abduction of children. Post war 

syndromes have increased the plight of children affected by war conflicts many 

folds, and made them prone to anarchic and violent wars, violent behaviour, use 

of dreadful weapons and alcohol or drug addiction.  

IHRL treaties impose direct responsibility and binding effect on states, whereas, 

ICL treaties focus on individual criminal responsibility. Fragments of IHL, ICL, 

IHRL must be aligned and close coordinated in normative framework with 

standard differences in crimes concerning child soldiers, associated children and 

juveniles. The article highlights various such instances of violence against 

children during armed conflicts in the light of international instruments and 

contemporary precedents. 
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I. Legal Framework Concerning Child Soldiers 

 

Article 77(2) of 1977 Additional Protocol I and Article 4(3)(c) of 1977 Additional Protocol II 

disallows recruitment and use of foreign child soldiers by private military, security groups and 

non-state armed forces. Whereas, the Rome Statute mentions about ‘enlistment’ (voluntary) and 

‘conscription’ (forced recruitment) which are part of recruitment, in the opinion of ICC Trial 

Chamber in Lubanga case. This ‘voluntariness’ is contextual based on gender, health and family 

circumstances, for instance, orphaned, ostracised, refugees1, abducted and internally displaced 

children are more prone to compulsion element. 

The Lubanga case2 differentiated between active3/direct participation and indirect participation of 

children below age of 15 years in hostilities. Apart from ICC, Special Court for Sierra Leone in 

Charles Taylor case has also included activities undertaken by child soldiers relating to labour, 

support, maintenance and operation in active participation, for instance, carrying loads for the 

fighting faction, finding and/or acquiring food, ammunition or equipment, acting as decoys, 

carrying messages, making trails or finding routes, manning checkpoints or acting as human 

shields, covert intelligence service as one-time spies or repeated informers or role of proxy for 

their parents.4 Moreover, nationality5 or consent of child below 15 years or juvenile is not a valid 

defence for such crime.  

Children cannot be prosecuted for association with armed group, even it is regarded as illegal 

organization as per national laws of the country, however, child perpetrators of international crimes 

cannot avail asylum in third country. Article 132 of Fourth Geneva Convention (GC) (lenient duty) 

deals with repatriation of civilian child detainees, interning or administratively confined, even 

during hostilities. Article 118 of Third GC (unvarnished obligation) relates to swift repatriation of 

child prisoners of war, including male and female juveniles, upon termination of active hostilities. 

 
1 Children are excluded from the status of refugees as per Article 1F(a) of the 1951 Geneva Convention relating to 

the Status of the Refugees. 
2 ICC, Trial Chamber, Prosecutor v Thomas Lubanga Dyilo, ICC-01/04-01/06, Judgment (14 March 2012). 
3 Article 8(2)(e)(vii) of the Rome Statute. 
4 Prosecutor v Taylor, SCSL-03-01-T, Judgment (18 May 2012) para 444.  
5 Only significant for repatriation to shield them from further violations, targeted vengeance, inhumane treatment 

and due process infringement. 
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Other such provisions are Article 50 of GC I, Article 51 of GC II, Article 130 of GC III, Article 

147 of GC IV and Article 85 of Additional Protocol I. 

 

II. Age Of Child Perpetrators, Victims And Witnesses 

 

While General comment No. 10 of UNCRC6 provides for age7 as the only parameter, Article 40(2) 

of UNCRC mandates state parties to fix a minimum age for child perpetrators based on their law 

infringement capacity. Its only beyond predefined threshold the judicial and administrative 

authorities could intervene and prosecute child offenders. Apart form UNCRC, Rule 4.1 of Beijing 

Rules defines standards of emotional, intellectual, moral, mental and psychological maturity to be 

taken into consideration for determining age of criminal liability. Both for being a witness at 

criminal trial and ascertaining criminal responsibility, authorities ought to ensure individual 

understanding and discernment about criminal behaviour. Both UNCRC and Beijing Rules 

encourage restorative justice for juveniles and minimum judicial intervention. 

Threshold age limit of 15 years in Rome statute runs contrary to IHRL, including African Charter 

on the Rights and Welfare of the Child (1990), 1999 ILO Convention No. 1828, 2000 CRC 

Optional Protocol, which raise minimum age to 18 years, thereby, prohibiting forced recruitment 

of juveniles and active participation in hostilities. The same has also been reiterated in by ICTY 

Trial Chamber in Oric case and customary international law. 

Instead of specifying single age criteria, IHL treaties focus on protection of child’s best interest 

principle. Unlike IHL, IHRL per se doesn’t consider children as absolutely innocent but imposes 

criminal accountability once they reach and go beyond the threshold age. While both contemplates 

on 15 years as threshold age for prosecuting children for war crimes and post-war conflicts, IHRL 

emphasises on rehabilitation and reintegration of children. Article 6(3) of CRC Optional Protocol 

on Involvement of Children in Armed Conflict (2000) merely mentions about release of child 

soldiers recruited and used in hostilities but avoid the after-plan of repatriation and social- 

 
6 United Nations Convention on Rights of Child (1989). 
7 12 years as absolute minimum age with margin of appreciation left to states, constructed in socio-cultural context 

(Article 1 UNCRC). 
8 International Labour Organisation (ILO) Convention No. 182 (Convention concerning the Prohibition and 

Immediate Action for the Elimination of the Worst Forms of Child Labour) of 1999. 
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integration. War-enmeshed child perpetrators committing brutal acts are actually victims in need 

of reintegration and rehabilitation. 

 

III. Sexual And Gender-Based Violence (SGBV) 

UNICEF Paris Principles9 also concern with demobilisation and release of child soldiers, post 

conflict restorative justice along with gender-sensitive special recommendations relating to 

emotional, social and physical rehabilitation of girl soldiers. Along with common experiences as 

boys, girl child soldiers are more exposed to abuses in terms of physical, psychological, 

reproductive and health issues, including forced marriage or pregnancy, rape, enforced prostitution 

or sterilization or female genital mutilation and sexual slavery in dire circumstances of armed 

conflict or as ‘civilian followers’ under Article 4A of Third GC. Double victimization and 

hardships of girl child soldiers on account of sexual and gender-based violence (SGBV) must be 

distinctly recognised being of special importance. ICC trial chamber in Ntaganda case10 recognised 

‘intra-party sexual violence’ by fellow members, UN peacekeepers and multinational forces 

against child soldiers and civilian children. 

Earlier tribunals, IMT Nuremberg and IMT Tokyo during second world war, along with hybrid 

courts established at Sierra Leone, Lebanon, etc. didn’t specifically recognised crimes against 

children but considered them under the broader category of crimes against civilians or particular 

religious or ethnic group. ICTR11 in Akayesu case12, for the first time, recognised rape as genocidal 

crime within the ambit of international law. ICTY13 portrayed rape as a tool to disturb reproductive 

cycle, eradicate the race, especially male group members, and to gruesomely attack men’s honour, 

leaving rights and dignity of women unattended. In other words, issues of inadequate legal 

protection, accessibility and enforcement against sexual crimes and innate sexual objectification 

 
9 ‘Principles and Guidelines on Children Associated with Armed Forces or Armed Groups’ (2007) 7 available at 

<www.unicef.org/emerg/files/ParisPrinciples310107English.pdf> 

See also 1997 Cape Town Principles and Best Practices on the Prevention of Recruitment of Children into the 

Armed Forces and on Demobilization and Social Reintegration of Child Soldiers in Africa (27-30 April 1997) and 

Integrated Disarmament, Demobilisation and Reintegration Standards (IDDRS) modules on children, youth, and 

women and gender. 
10 ICC, Trial Chamber, Prosecutor v Bosco Ntaganda, ICC-01/04-02/06 (8 July 2019). 
11 International Criminal Tribunal for Rwanda. 
12 International Criminal Tribunal for Rwanda (ICTR), Trial Chamber, Prosecutor v Jean-Paul Akayesu, ICTR 96-4-

T, Judgment (2 September 1998). 
13 International Criminal Tribunal for the former Yugoslavia. 
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of women were persistent. With binary interpretation of Article 7(1)(g) of Rome Statute, women 

entitled inclusion in international law, particularly better protection against violence and sexual 

abuses. 

IV.  Prosecutor V. Thomas Lubanga Dyilo And Related Cases 

 

Herein, ICC trial chamber completely ignored the real, risky, stringent and potentially life-

threatening issue of SGBV and sexual enslavement to be considered as active participation in 

hostilities. Gender in international law has been construed to provide derisory shield to girl child 

soldiers resulting in a gender-biased judgement. Lubanga was convicted of encouraging 

recruitment of children in an armed conflict in Ituri, Democratic Republic of the Congo (DRC). 

Ignoring large array of crimes he committed especially command responsibility, Appeals Chamber 

found him guilty of only conspiracy involving use of child soldiers and sentenced him 14 years 

imprisonment. Majority didn’t recognise systematic sexual violence against girl child soldiers as 

active participation in hostilities as prosecutor failed to put the issue forward. 

The said decision suffers from narrow judicial construction excluding interests of girl child soldiers 

entwined with insensitivity towards female gender. However, interpretation renovated to consider 

SGBV under war crimes. However, sexualised abuses against females were never prioritised and 

not considered under ‘most serious crimes’ to be prosecuted. Therefore, the concept of ‘comfort 

women’ was emerged during such armed conflicts and inaction towards the same endorses women 

as sexual chattels. Adding to their vulnerability, their opportunity of legal redress and access to 

justice in various areas has been restricted on account of prior consent of their husbands to initiate 

proceedings. This hidden masculine assumption has sidestepped human rights for trial efficiency. 

Isolated sexual offences under Rome statute and prosecutor discretion on excluding girl soldiers 

experiences in armed conflicts have added to roadblocks towards female narrative in international 

criminal law. 
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V. Other Cases 

 

On April 26th 2012, Special Court for Sierra Leone, for the first time, in Charles Taylor case14 

identified recruitment and use of children below 15 years of age in armed conflict as war crimes 

under international law. The court convicted the accused for practically assisting, providing plan 

and materials encouraging and morally supporting the same even though there was no direct 

participation. In July 2019, ICC for the first time in Prosecutor v. Bosco Ntaganda15 recognised 

intra party sexual violence extending legal protection to children in armed conflict and convicted 

perpetrators for sexual abuses committed against child soldiers by members of their own armed 

group. 

Recently, in Prosecutor v.  Mr Dominic Ongwen16, army commander of Uganda was convicted of 

sexual abuses, gender-based violence, crimes against children, and for the first time, crimes of 

forced marriage and pregnancy. Conviction was inclusive of conscripting and enlisting children 

below 15 years of age and their active participation in hostilities. ICTY in Kunarac, Kovac and 

Vukovic (2001) case17 warranted graver punishments and lengthier imprisonments where children 

as victims of murder, abuses, injury, violence or torture contributing to aggravating circumstances. 

Various international treaties18 also ensure rights to life, prohibit capital punishments and provide 

absolute protection against torture to children. With regard to civilians not actively engaged in 

hostilities, Common Article 3 of Third GC ensures them humane treatment and non-discrimination 

on grounds of religion, race, caste, colour, sex, wealth or birth along with recognising principle of 

proportionality19 and distinction20. Moreover, it puts a check on deadly weapons such as chemical 

ammunitions and landmines, use of which would contravene laws of armed conflict, laws of war 

and various ICL, IHL and IHRL treaties. 

 

 
14 Id at 4. 
15 Id at 10. 
16 ICC, Prosecutor v. Dominic Ongwen, ICC-02/04-01/15-1762-Red, Trial Judgment, (Feb. 4, 2021). 
17 ICTY, Trial Chamber II, Prosecutor v. Kunarac et al., Case No. IT-96-23-T & IT-96-23/1-T, Judgement 
18 African Charter on the Rights and Welfare of the Child (1990); Convention against Torture (CAT); ICCPR; CRC. 
19 Prohibits concrete military attacks on civilians resulting in excessive injury or damage to person or property. 
20 Distinguishes between civilians and combatants, not directing attacks against civilians.  
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VI.  Conclusion 

 

In international crimes, child centred or child sensitive approach is pre-requisite, considering best 

interest of child, balancing of interests, child’s specific circumstances21 and operational and legal 

issues. It must encourage restorative and rehabilitative justice mechanisms aiming for educational 

and reformative structures, and, most exceptional circumstances, taking retributive approach, 

children and juvenile must be prosecuted as preparators for war crimes or called as witnesses 

before international courts and tribunals. States’ discretion on the said retributive approach must 

be confined to cases of responsibility for most serious crimes and refusal of post-conflict 

restorative acknowledgement.  

Contemporary warfare legacy of injuries pertaining to landmines blasts also have long lasting 

effects on children and forthcoming generation, including physical, psychological, moral and 

genital injuries along with post-traumatic stress disorder. In the view of ethical laws of war, 

manufacture, commerce and military use of such landmines are prohibited. Paediatricians, UN 

Peacekeepers, NGOs, governments, states, welfare authorities and other stakeholders must 

vigorously advocate for protection of rights and welfare of child during international and civil wars 

along with maintain such protection from menace future wars. 

 

 

 

 
21 Age, maturity, disability, gender, sexuality, living, societal status, refugee or internally displaced. 


