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Abstract 

 

India is a developing nation on both an economic and social level. The 

civilization has made great strides in its evolution, and now fresh perspectives 

on advancement are appearing. One of them is the expansion of LGBTQIA+ 

rights and their acceptance as members of our society; after the Navtej Singh 

Johar ruling, the legislation significantly contributed to this development. We 

now live with the liberal notion that the future has no gender and so does the 

law.   Indian laws are frequently subject-focused and idealized to just effect a 

certain segment of society, but they neglect to acknowledge that other people 

must also deal with their implications. The law should not have any gender in 

terms of providing protection and redressal from various social evils but rather 

be inclusive and neutral while doing so. Hence, this research paper focuses on 

one such issue in legal framework that the POSH Act, 2013 has put forward 

recently.  
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I. Introduction  

 

Gender equality society would be the one where the word ‘gender’ does not exist: where everyone 

can be themselves. India has a long history of practices of sexual harassment whether it involves 

physical, mental, or verbal harassment. There is no denying that it majorly involved women victims. 

For protecting them from such harassment and as a dispute resolution mechanism, Indian 

government in 2013 brought into effect POSH Act i.e., Protection of Sexual Harassment of Women 

at Workplace (Prevention, Prohibition, and Redressal) Act, 2013 with the objective of protecting 

women from sexual harassment at workplace.1 Indian legal system tries to cater to the needs of the 

aggrieved of the present time but sometimes forgets that its consequences are to be borne by the 

future as the society evolves and changes with time. the act might have benefitted millions of women 

but doesn’t change the fact that it still has its drawbacks.  

 

The progressiveness of Indian society in recent times has raised a genuine need for gender neutrality 

in legislations and statutes. The recognition of LGBTQIA+ and decriminalization of homosexuality 

and passing of the Transgender Persons (Protection of Rights) Act, 20192 have marked a great 

beginning of the inclusivity in the society but the laws of the land remain to be specific subject 

centric. This research paper focuses on the non- inclusivity of the LGBTQIA+ in the POSH Act, 

2013 and need for gender neutral laws.  

 

The research paper is divided into four sections. The first section of the paper deals with misworded 

terms used in the legislation and how is it problematic enough to hamper the fundamental rights of 

a person. The second section discusses how the legal system is biased and how the court can have a 

significant impact on how future decisions are made as to how justice is delivered in a democratic 

state. The third section discusses the sexual harassment that LGBTQIA+ people experience at work 

and emphasizes the necessity for gender-neutral policies. The paper's last section offers some 

suggestions for how international redressal models and norms can be used to make the law more 

inclusive. 

 

 

 
1 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013 
2 Transgender Persons (Protection of Rights) Act, 2019 

https://www.scconline.com/DocumentLink.aspx?q=JTXT-9000343771
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II. Issues With the Use Of The Term “Aggrieved Women”  

 

As the name itself suggests that the said act recognized only women as victims of sexual harassment. 

This is one major drawback of Indian legislative policies that sometimes it completely ignores the 

other minority sections of the Indian society which includes the LGBTQIA+ community. The act in 

its Section 2(a)3 defines the term ‘aggrieved woman’ as recognized as victims in case of harassment 

throughout the act implying that only female employees are entitled to relief.4 The law reads women 

as the disadvantaged position and have been discriminated, abused, and harassed, which might be 

very true but cannot be considered as the only affected section of the society. This highlights a flaw 

in the very object of the act as it only wants to protect women from sexual harassment and alienates 

others. The act does not include or define any other identities, like man or any of the identities from 

the LGBTQIA+ section of the society, whichever may be the case, as victims. 

 

It is contradictory to the ideas that our constituent assembly tried to reflect while making of  the 

constitution for it to be credible yet flexible enough to cater to the changing social structure of the 

society and need of the people under Article 375, 38(1)6, 38(2)7 of the Constitution of India which 

states that “the state shall strive to promote the welfare of the people” and “the state shall strive to 

minimize inequalities in status, facilities and opportunities”. When the state itself neglects a whole 

section of society while implementing a legislation which indeed gives rise to the inequalities of 

status and facility of enforcing one’s rights in a democratic country. This brings to the argument that 

non-inclusion of the LGBTQIA+, as drawn earlier, is also denying one their fundamental rights 

guaranteed under the Constitution of India. 

 

It violates the fundamental rights guaranteed under Article 148,19(1)(a)9,2110 of the Constitution of 

India as it hampers the right to be equal before law, under Article 14 of the Constitution, the state 

has a responsibility of treating every person as equal before law and provide them equal protection 

of the laws within the territory of India, which is denied when the law alienates the LGBTQIA+. 

 
3 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, S.2(a) 
4 Jessamine Mathew, ‘Transitioning to Inclusion: Expanding The Ambit of Workplace Harassment Law’ (The Leaflet 4 

August 2019)< https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-

law/> accessed 20 January 2023 
5 Constitution of India, 1950, Art. 37 
6 Constitution of India, 1950, Art. 38 (1) 
7 Constitution of India, 1950, Art. 38 (2) 
8 Constitution of India, 1950, Art. 14 
9 Constitution of India, 1950, Art. 19(1)(a) 
10 Constitution of India, 1950, Art. 21 

https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-law/
https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-law/
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It constrains the right of expression of sexuality and discriminates against one’s sexual identity under 

Article 19(1)(a) of the Constitution as in the case of Navtej Singh Johar v. Union of India11, the 

Supreme Court held that right of expression of sexuality comes under the ambit of the said Article 

and cannot be violated.  

 

 In case of Union of India v. Mudrika Singh12 , supreme court observed that sexual harassment is 

part and parcel of the right to life with dignity under Article 21 of Indian Constitution and read with 

the judgment of Navtej Singh Johar13 which recognized the LGBTQIA+ rights under Article 21 it 

can be inferred that the community’s fundamental rights are being violated as it hampers one’s 

freedom to self-determination, personal liberty and right to life when they are not addressed or 

included in the legislations.14Article 21 grants the right to life and personal liberty to everyone. 

However, only women can file a complaint under the Sexual Harassment of Women at Workplace 

(Prevention, Prohibition and Redressal) Act, 2013, which protects against sexual harassment in the 

workplace.  In that case a person who recognizes themselves as queer is left unarmed and defenseless 

in case of harassment at workplace which completely negates the very purpose of the legislation that 

is protection from sexual harassment at workplace. 

 

As the then CJI, J.S. Verma opined in the case of Vishaka and Ors. V. State of Rajasthan15 that  

“[U]nder Articles 14 19 and 21 of the Constitution of India in view of the prevailing climate in which 

the violation of these rights is not uncommon. With the increasing awareness and emphasis on gender 

justice, there is increase in the effort to guard against such violations; and the resentment towards 

incidents of sexual harassment is also increasing. The writ petition is filed with the aim of focusing 

attention on this societal aberration and assisting in finding suitable methods for realization of the 

true concept of 'gender equality.” 

 

Based on these terms, it may be assumed that the court has always supported the idea of gender 

equality but since Indian culture has developed, the definition of "gender" has expanded to 

encompass the LGBTQIA+ group as well which the courts now have to pay attention to. 

 

 

 
11 Navtej Singh Johar v. Union of India [(2018) 10 SCC 1] 
12 Union of India v. Mudrika Singh [2021 SCC Online SC 1173] 
13 Navtej Singh Johar v. Union of India [(2018) 10 SCC 1] 
14 Constitution of India, 1950, Art. 21 
15 Vishaka and Ors. V. State of Rajasthan [(1997) 6 SCC 241] 

http://www.scconline.com/DocumentLink/Fo5LYY1i


Volume III Issue II NYAAYSHASTRA LAW REVIEW | ISSN: 2582-8479 

pg. 5 

 

 

 

 

III. Biasness Of Indian Legal Framework And Involvement Of The Judiciary 

 

The one-sided nature of the act suggests that the Indian legal system does not support or even 

acknowledge LGBTQIA+ as a victim under the legislation, despite the supreme court ruling in 

Navtej Singh Johar v. Union of India, which explicitly recognized the queer community as a 

significant part of society and stated that everyone is entitled to equal protection and benefit under 

the Article 1416. The glaring inadequacy of the legal framework is made clear by the recognition of 

transgender and LGBTQIA+ rights on the one hand and the absence of a remedy for them under the 

POSH Act 2013. It fails to acknowledge that workplace harassment is a phenomenon driven by 

social, cultural, power, and relationship dynamics as well as gender and sexuality. It also excludes 

males, as well as other gendered persons, from suffering the effects of this human rights violation.17 

Thus, the term aggrieved woman is highly non-inclusive and shows Indian legal system as highly 

bending on one side while blind eying the rest of the sections of the society. It is proof that the 

legislation is insufficiently inclusive and poorly written. 

 

If the judiciary is aware of the aforementioned issue and considers the POSH Act of 2013 to be a 

groundbreaking piece of legislation for protection against sexual harassment, how is it that it fails to 

recognize the non-inclusivity and poorly worded provisions that serve as the main impetus for the 

case against sexual harassment to arise? The fact that the judiciary holds that complaint can be filed 

against any person irrespective of their gender as Section 2(m)18 defines respondent as “persons” 

which is inclusive of all genders, as held in case of Malabika Bhattacharjee v. Internal 

Complaints Committee, Vivekananda College,19 indicates this idea but the protection and relief 

only extend to women which is concerning as it is subject centric. Solicitor general of India, Tushar 

Mehta in the recent petition in supreme court20 about uniform civil laws argued that “[I]n principle 

there cannot be any objection to gender neutral and uniform laws. It is for the lordships to consider 

what can be done on a judicial side.”21 

 

 
16 Navtej Singh Johar v. Union of India [(2018) 10 SCC 1] 
17 Zara Khan, ‘Adam, What Do You Mean You Were Teased?’, The Hindu, (New Delhi, 2 May 2017) 
18 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, S.2(m) 
19 Malabika Bhattacharjee v. Internal Complaints Committee, Vivekananda College [2020 SCC OnLine Cal 3262] 
20 Ashwini Upadhyay v. UOI and Ors. [WP(C) no. 869/2020] 
21 Pdmakshi Sharma, ‘Not for The Court to Decide’: Supreme Court on Plea Seeking Uniform Personal Laws’ (Live 

Law, 20 February 2023)<  https://www.livelaw.in/top-stories/not-for-court-to-decide-supreme-court-on-plea-seeking-

uniform-personal-laws-222084 > accessed on 1 March 2023 

http://www.scconline.com/DocumentLink/on9ovKq1
https://www.livelaw.in/top-stories/not-for-court-to-decide-supreme-court-on-plea-seeking-uniform-personal-laws-222084
https://www.livelaw.in/top-stories/not-for-court-to-decide-supreme-court-on-plea-seeking-uniform-personal-laws-222084
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Although the legislature, not the judiciary, is the branch of government responsible for enacting laws 

and has the authority to do so, the judiciary nevertheless has a duty to uphold the rights of its citizens 

whenever a legislative error that violates Article 3222 and 22623 of the Constitution, which guarantee 

the right to a constitutional remedy. The author of an article proposing amendment in Article 36824 

of the Indian Constitution notes that if clause 4 is changed, the courts will not be capable of 

reviewing any legislative amendments, even if they violate the basic structure doctrine as they go 

against the very foundation of democracy because it would disturb the separation of powers between 

the three organs of government and rob the general public of a means of redress.25 

 

IV. Sexual Harassment At Workplace Faced By The LGBTQ 

 

A survey conducted by the guardian in 2019 revealed that 70% of lesbian, gay, bisexual, and 

transgender people are sexually harassed at work.26 According to several studies, LGBT people 

choose to conceal their identities at work to lessen the possibility of discrimination and abuse. 

According to this survey, workplace sexual assault and unwanted contact have been far more 

common among LGBT women.27 This risk is further increased by the widespread idea that 

these identities are only focused on sexual activities. There is no law that protects transgender people 

from sexual offences including workplace sexual harassment and trafficking, which have been 

committed against them for decades. According to a study by the national human rights commission 

on "human rights of transgender as third gender," the scope of legal provisions is extremely 

constrained and does not include social protection, healthcare, education, or access to goods and 

services, leaving transgender people extremely vulnerable.28 It is unjust if someone's ability to work 

and support themselves is taken away from them due to unfair or harassing treatment because this 

right is essential to an individual's and, by extension, a society's sustenance.  

 

 

 
22 Constitution of India, 1950, Art. 32 
23 Constitution of India, 1950, Art. 226 
24 Constitution of India, 1950, Art. 368 
25 Millia Dasgupta, ‘Amendment of the Constitution: Article 368’, (ipleaders, 18 May 2022), < 

https://blog.ipleaders.in/the-amendment-of-the-constitution-article-368/#> accessed on 1 March 2023 
26Frances Perraudin, ‘Survey Finds 70 percent of the LGBT People Sexually Harassed at Work’, (The Guardians 

2019) 
27 Pinder, C.C. and Harlos, K.P., Employee silence: Quiescence and acquiescence as Responses to Perceived 

Injustice, Research in Personnel and Human Resources Management, (2001) Vol. 20, pp. 331-369 
28 Kerala Development Society, Study on Transgender as a Third Gender (NHRC, February 2017) 

https://blog.ipleaders.in/the-amendment-of-the-constitution-article-368/
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The transgender community is not new to India, yet transgender people there frequently face 

discrimination, harassment, and abuse in both public and private settings, including the workplace. 

Hence, the subject of gender neutrality in the Indian legal system is raised by all of this. The historical 

power disparities between men and women, which are to blame for the fact that women are 

frequently seen as the weaker and more exploited members of society, are also a factor in the lack 

of gender neutrality in the law. 

 

V. Ways To Implement Gender Neutral Laws and Steps Taken Towards It Till Now 

 

The government should issue gender-neutral sexual harassment rules as soon as possible to end any 

unintentional gender discrimination and to guarantee equal protection for all genders. Yet, the lack 

of an effective "Social and collective cry," as noted by the Supreme Court in dismissing the PIL on 

gender neutral laws, may be to blame for the delay in the promulgation of the same.29 

 

Though not a novel idea, gender neutral legislation are crucial. The way the law is interpreted can 

significantly vary in response to a change in the legislation. The idea of a democracy is being upheld 

by the fact that many nations throughout the world have begun to accommodate and construct laws 

in a way that includes all communities as mentioned later. We can look at the comparable US Equal 

Employment Opportunity Commission (EEOC) at it defines sexual harassment as "Unwelcome 

sexual advances, requests for sexual favours, and other verbal or physical conduct of a sexual 

nature" at the workplace." This EEOC definition is totally gender neutral and does not prohibit 

workplace harassment of males by women. The definitions used to create the women-centric law in 

India and those used to create equivalent legislation in the US differ significantly.30 

Like this, Singapore's laws against workplace harassment are gender-neutral, giving every person a 

comprehensive level of legal protection against this type of behaviour. However, it should be 

emphasised that criminal self-help laws are present in the nation that regard workplace harassment 

as a subset of a larger idea of harassment.31 

 
29 Seema Sundd, ‘Gender Neutrality and Sexual Harassment Laws in India: an Overview’, (Mondaq, 25 September 

2020) < https://www.mondaq.com/india/employee-rights-labour-relations/988146/gender-neutrality--sexual-

harassment-laws-in-india-an-overview#:~  > accessed on 1 March 2023 
30 Sexual harassment, U.S. EEOC < https://www.eeoc.gov/sexual-harassment. > accessed on 1 March 2023 
31 Protection From Harassment Act ,2014 

https://www.mondaq.com/india/employee-rights-labour-relations/988146/gender-neutrality--sexual-harassment-laws-in-india-an-overview#:~ 
https://www.mondaq.com/india/employee-rights-labour-relations/988146/gender-neutrality--sexual-harassment-laws-in-india-an-overview#:~ 
https://www.eeoc.gov/sexual-harassment.
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Sexual harassment is defined in Australia by Section 28A of the Sex Discrimination Act as “when 

someone makes an unwanted sexual advance, an unwanted request for sexual favours, or engages 

in any unwanted sexual behaviour in connection to another person.”  This happens when there is a 

chance that the harassed person will feel offended, degraded, or intimidated. Instead of being overt, 

sexual harassment might be subtle and implicit.32 

Many nations in southeast Asia, Australia, Europe and the US adopt gender neutral words like 

person/target person to address the survivor as well as the harasser, so extending statutory protection 

to every employee/prospective employee, irrespective of gender and sex.33 It can also be done in 

case of Indian legislations too with simple changes with the wording of definitions. The 

Discrimination (Employment and Occupation) Convention has also been ratified by India. The 

convention addresses sex discrimination in the workplace and mandates that member states 

implement laws that advance equality of opportunity and treatment. In an effort to promote a 

workplace that is gender inclusive, it can therefore be used to refer to a variety of worldwide 

workplace harassment redressal policies. 

In December 2018, the Delhi High Court ordered in Anamika v. Union of India that transgender 

people might file complaints under the criminal sexual harassment laws (which are normally 

applicable to male-on-female harassment) as the victims.34But this only applies to Indian criminal 

law and a person might get punitive damages under it but a chance of redressal under the POSH Act 

still does not provide to the LGBT. This development towards equal treatment under India's penal 

code should also be reflected in the civil code, but it necessitates changing the rules to make them 

more inclusive and gender neutral.  "Bargaining power," according to Bina Agarwal, is the key to 

social and legal progress. Groups with more "bargaining power" in the State, markets, and homes 

are successful in enforcing social and legal reforms.  

 

 

 

 
32 Kaamya Ramanan, ‘Gender Neutrality in Workplace Sexual Harassment Laws’ (Fox Mandal, 28 June 2022) 
33 Sexual harassment in the workplace- the legal definition of sexual harassment, AHRC < 

https://humanrights.gov.au/our-work/projects/sexual-harassment-workplace-legal-definition-sexual-harassment>  

accessed on 3 March 2023 
34 Jessamine Mathew, ‘Transitioning to Inclusion: Expanding The Ambit of Workplace Harassment Law’ (The Leaflet 

4 August 2019)< https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-

law/> accessed 20 January 2023 

https://humanrights.gov.au/our-work/projects/sexual-harassment-workplace-legal-definition-sexual-harassment
https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-law/
https://theleaflet.in/trans-itioning-to-inclusion-expanding-the-ambit-of-workplace-sexual-harassment-law/
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Better study and documenting of LGBT employees' work experiences can strengthen their 

"bargaining power" by proving the exploitation and discrimination of transgender workers beyond a 

reasonable doubt and paving the road for legislative and regulatory measures to safeguard 

transgender persons.35 

 

 

VI. Conclusion  

 

Indian law must change to meet the needs and demands of its constituents. History demonstrates that 

several laws that were passed with women's safety and welfare in mind have been seriously 

misapplied, forcing the legislature and the courts to intervene and fix the errors. The flagrant misuse 

of Section 498A of the Indian penal Code36 on domestic violence and cruelty is one such instance. 

Laws have the ability to be visionary, to offer a solution to an issue that isn't getting much attention, 

and it is this ability that can result in social transformation. For instance, the POSH Act was adopted 

in India years before the #MeToo movement became widely popular on social media. 

 

Moreover, D.Y. Chandrachud, the current Chief Justice of India, supports the idea of a revolutionary 

constitution. The constitution, according to his ruling in the case of Navtej Singh Johar v. Union of 

India, is a remarkable social document that almost revolutionised society by attempting to change it 

from a mediaeval, hierarchical society into a contemporary egalitarian democracy. The constitution 

should be viewed as a challenge to hegemonic power structures in order to uphold the values of 

dignity and equality before the law, the judge said in his ruling in Joseph Shine v. Union of India37. 

With a few straightforward word changes, it is still possible to make Indian laws that protect against 

sexual harassment gender neutral and applicable to all cultures.. 38 

 

 

 

 
35 Manika Kamthan, ‘Need For Inclusion of LGBTQIA+ Under the Sexual Harassment of Women at Workplace 

(Prevention, Protection and Redressal) Act, 2013, (SCC Blog, 8 July 2022) < 

https://www.scconline.com/blog/post/2022/07/08/need-for-inclusion-of-lgbtqia-under-the-sexual-harassment-of-

women-at-workplace-prevention-prohibition-and-redressal-act-2013/#fn24> accessed on 3 March 2023 
36 Indian penal code, 1860, S. 498A 
37 Joseph Shine v. Union of India (2018)2SCC189 
38 Manu Sebastian,’ A Liberal Chief Justice During A Majoritarian Rule: Challenges Before Justice DY Chandrachud 

as CJI’ ( Live Law, 27 Oct 2022) < https://www.livelaw.in/columns/a-liberal-chief-justice-during-a-majoritarian-rule-

challenges-before-justice-dy-chandrachud-as-cji-212555> accessed on 3 march 2023 

https://www.scconline.com/blog/post/2022/07/08/need-for-inclusion-of-lgbtqia-under-the-sexual-harassment-of-women-at-workplace-prevention-prohibition-and-redressal-act-2013/#fn24
https://www.scconline.com/blog/post/2022/07/08/need-for-inclusion-of-lgbtqia-under-the-sexual-harassment-of-women-at-workplace-prevention-prohibition-and-redressal-act-2013/#fn24
https://www.livelaw.in/columns/a-liberal-chief-justice-during-a-majoritarian-rule-challenges-before-justice-dy-chandrachud-as-cji-212555
https://www.livelaw.in/columns/a-liberal-chief-justice-during-a-majoritarian-rule-challenges-before-justice-dy-chandrachud-as-cji-212555
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Hence, the Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 

2013, should be revised to change the meaning of "aggrieved" from "woman" to "person" in order 

to maintain the Constitution's requirement. It is possible to argue that the 2013 Act is extra vires in 

its current form in the face of judicial rulings and legislative provisions. It is up to private 

organisations to draught gender-neutral regulations, which are not even required by law. 

Consequently, it is vital to implement the 2013 Act's protection of transgender people and 

LGBTQIA+ people while upholding the principles of the Indian Constitution and international 

agreements. 

 

 

 

 

 


