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ABSTRACT 

 

 Prostitution is a profession that dates back to the oldest days of society, which is not acknowledged 

enough even after centuries. It can be understood as the Act of providing sexual favors for 

commercial gains. However, what goes unsaid is the closely associated helplessness, 

marginalization, and oppression they face while earning a livelihood. The status of legislative 

attention given to an issue reflects the state of progress of the subject under consideration. The 

shame and stigma associated with even the name of prostitution prevent it from receiving the 

legislative aids, medical care, and acceptance in the society that it deserves. The legal status of 

prostitution in India is vague and ambiguous. Despite having an ideal objective of regulating the 

sex worker's exploitation, the ambiguity in law created a paradoxical effect of increased 

exploitation. Moreover, the debates concerning the legalization of prostitution overshadows the 

sex worker's real state of poverty, depression, substance abuse, and oppression. This study intends 

to highlight the unsaid issues in the light of Covid-19 and analyze the role of law in them. 
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I- INTRODUCTION: 

As a profession, the concept of prostitution remains a moral dilemma where many find it to be 

immoral, some find it to be inevitable, and few others find it essential. However, an undeniable 

fact is that prostitution has always prevailed in society in one form or the other. The pro-

prostitution arguments include that an individual has complete authority over his or her body 

unless it affects another person's peaceful living. The anti-prostitution arguments are that it is 

ethically wrong as far as the standards of Indian cultures are concerned, and it curtails society's 

decorum. However, this argument turns a blind eye towards the innumerable number of mentions 

about Apsaras and Devadasis in Indian ancient literature, which depicts the Indian culture. 

In India, the laws regarding prostitution are vague. It does not explicitly declare the practice to be 

legal nor criminalize it ultimately. This is the root cause of the impoverished living condition of 

sex workers in India. This article intends to discuss how and why the legalization of prostitution 

with strict regulations will be a solution to this wide concern.  

The half-done laws in India regarding prostitution amplify the stigma attached to this profession.  

Even though many profess the legalization of prostitution, they do not give a direction and shape. 

In the current scenario of Covid-19, prostitution is one of the most effected yet least covered 

professions.  It underscores the dearth of proper recognition and safeguards to them in India. India 

already lags in the health sector. A significant reason for this is the negligence shown to this 

community as they are exposed to several adverse health issues.  

This article aims not to deliberate on the righteousness of prostitution but discusses the least spoken 

issues of this profession. The real plight of the sex workers, their health issues, and why they ended 

up in it are discussed. Laws should be made not to put an end to this practice forcefully but to 

eradicate its cause. Moreover, this article will spread awareness and instill a civic sense of 

responsibility towards this underprivileged society. It could also help the sex workers receive help 

and attention during these challenging times of the pandemic. 
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REVIEW OF LITERATURE:  

The topic under consideration has been the point of discussion for many debates. The scholarly 

literature reviewed by the author is not exhaustive, yet the conclusions and opinions drawn from 

the below-mentioned resources formed the foundation of this study.   

"Sexual liberation or violence against women? The debate on the legalization of prostitution 

and the relationship to human trafficking." by Jessica Swanson is a detailed study of the 

different legal approaches towards prostitution. This includes criminalization, regularization and 

decriminalization. The impact of these approaches on immoral trafficking concluded that it 

persisted irrespective of the legal reforms. The researcher gained information about different legal 

approaches and their effects through this journal article. 

"How and Why Law Matters in the Regulation of Sex Work?" by Jane Scoular. This article 

explains the significance of law in regulating the exploitation of sex workers. The author puts 

forward that even if an immediate effect could not be observed, legal reforms play a significant 

role in shaping society's mindset and viewpoints. It explained the multi-dimensional impacts of 

law in different arenas to conclude that law matters in regulating sex work. This helped the 

researcher to shift the paradigm of this study into a holistic approach.  

"Challenges of Prostitution Policy. Designing Prostitution Policy: Intention and Reality in 

Regulating the Sex Trade”1 by Hendrik Wagenaar et al., focuses on the unique nature of 

prostitution policy and the policymakers' hurdles. It elaborates on how prostitution was a sensitive 

topic that demanded serious attention and consideration. It simplified the technicalities of 

policymaking and helped the researcher to arrive at various recommendations.  

The journal article "Covering Distances, a Tough Struggle: Conceptualising Exiting 

Prostitution.”2, Menezes and Sharon explain the sociological aspect of prostitution and discuss 

 
1 HENDRIK WAGENAAR et al., CHALLENGES OF DESIGNING PROSTITUTION POLICY: INTENTION AND REALITY IN 

REGULATING THE SEX TRADE 27–70 (2 ed. Bristol University Press 2017) 
2 Menezes & Sharon, Covering Distances ... A Tough Struggle': Conceptualizing Exiting Prostitution, 65 

Sociological Bulletin 339, 339–56 (2016). 
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the unsaid hardships faced by them. This work helped in widening the viewpoint of the researcher 

concerning prostitution. 

In the article "Legalization of Prostitution in India"3 by Yashi Verma, the author provides 

insights on the pros and cons of legalization of prostitution. It includes the better living conditions 

of sex workers as a positive impact of legalization and the exploitation of such laws for immoral 

trafficking as a probable negative impact.  

In the case of The State of Uttar Pradesh v Kaushalya4, the sex workers were forcefully evicted 

from homes in Kanpur as they were seen as a disgrace to society. However, in the case of 

Budhadev Karmaskar v State of West Bengal5, it was held that people should not be 

underprivileged due to the profession they carry out, and they should not be taken for granted. This 

contradiction in law helped the researcher understand how the law is interpreted differently under 

different situations.  

II- UNSAID REALITIES OF PROSTITUTION IN INDIA. 

The debates surrounding the legalization and criminalization of prostitution overshadow the 

numerous grave concerns about the indigent state of sex workers. Their social, financial and 

medical stability is rarely addressed. 

A. Social insecurities attached to the profession- 

It has been recorded that a third of every sex worker in India entered the profession to earn a living. 

More often than not, such a family's sublime living conditions push young children into this 

profession. A significant majority of sex workers were trapped in this profession upon the false 

promise of a salaried job. This is predominant in foreign countries where women from poor 

backgrounds are trafficked. These women’s personal documents are seized by their false agents, 

making them illegal residents to bring them under the human-trafficking mafias’ control.  In 

addition to it, the practice of prostitution results in ultimate violence and rapes in a significant 

 
3 Supra note 1. 
4 The State of Uttar Pradesh v Kaushalya, A.I.R. 1964 S.C. (4) 1002. 
5 Budhadev Karmaskar v. State of West Bengal, (2011) 3 S.C.C. 397. 
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number of cases. Unfortunately, the sex workers are left with no other option but to endure the 

pain as they are paid for the same.  

The root cause of the social stigma is the age-old concept of sacred female sexual morality. In the 

Indian context, male polygamy is normalized to a major extent, but women are shunned upon. This 

scenario is problematic as it prevents sex workers from seeking and receiving gracious help from 

society.  

The men and transgender sex workers face more discrimination and insult than female sex workers. 

Despite the shame associated with the profession, it shall be noted that the industry has always 

been flourishing. An Industry cannot flourish without demand, and this exposes the double 

standards of society when it comes to morality.  

B. The financial instability of sex workers- 

In India, where prostitution is neither completely legalized nor criminalized, a sex worker's 

financial stability is undoubtedly at stake. Since there are no legal safeguards to make the benefiter 

liable to pay, the sex workers are underpaid in most cases. Unlike any other commercial activity, 

there is no surety that this industry would always sustain and flourish. Unfortunately, people still 

end up in this profession to escape poverty and hunger.   

C. Alarming medical conditions- 

The gravest concern related to sex workers is their impoverished health condition. As the 

profession includes physical intimacy with multiple people, sex workers are exposed to various 

health risks. They are especially exposed to various sexually transmitted diseases such as AIDS.  

Moreover, the mental health of the sex workers is also at stake as many cases end up in chronic 

depression. Substance abuse in this profession is another grave issue that is not acknowledged 

enough. There are also records of their children being born unhealthy and malnourished. 

Therefore, it is high time we gave sex workers the proportionate medical attention they require.  
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III- DIFFERENT LEGAL APPROACHES TO PROSTITUTION AND ITS IMPACTS 

The three legal approaches that can be taken towards prostitution are criminalization, regulation 

and decriminalization. In the Netherlands, prostitution is decriminalized for ensuring safety and 

decisional autonomy for sex workers. In the United States, it is criminalized to prevent exploitation 

of sex workers. The United Kingdom follows a model similar to that of India's where prostitution 

is regulated. In Germany, prostitution is not only legal but also taxed. It shall be noted that even 

though the legal approaches differ, their ambition is the same.  

The shocking observation from these countries is that neither of these approaches improved the 

living conditions of sex workers. The countries that criminalized it to prevent the exploitation of 

sex workers met with a paradoxical effect of resulting in more exploitation as it was held illegally. 

The countries that legalized it by providing licenses for the same created a legal market where the 

profession became corporatized and benefited the rich.  These observations pose a question 

whether law can play a significant role in a practice that is so deep-rooted in the society, which is 

answered further. 

The supporters for the legalization of prostitution who argue for sexual liberalism of a woman 

presumes that every sex worker enters the profession voluntarily and is not exploited. At the same 

time, the abolitionist point of view is over-optimistic to believe that prostitution would not be 

carried out illegally. Therefore, neither of these legal approaches will be fruitful unless a sex 

worker's social image is reconstructed. 

Society should move away from considering prostitution as a sin. It does not cause any harm 

provided there are strict measures to make sure the sex workers are not exploited under the same. 

Legal reforms play an important role here. A right can be claimed by the sex workers only if there 

is a law protecting it. Therefore, even if an immediate change cannot be observed, legalizing 

prostitution will assure more social respect and legal rights to sex workers.   
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IV- THE LEGAL STATUS OF PROSTITUTION IN INDIA 

The Government of India ratified an international convention against human trafficking and 

exploitation of others' prostitution in 1950. The exact legal status of prostitution in India is vague. 

The Immoral Trafficking Prevention Act, 19566 (ITPA), punishes acts directly or indirectly related 

to prostitution like holding a brothel, procuring, and living off earnings, even where it is not forced. 

Human trafficking, which has a close nexus with prostitution, is prohibited in India with no regard 

to the victim's consent. Protection against human trafficking is a fundamental right guaranteed 

under Article 23 of the Indian Constitution.7 

A brothel can be defined as a place used for sexual exploitation or abuse. In the case of Tailor 

Krishnan v. Public Prosecutor8, it was held that "a single instance coupled with surrounding 

circumstances is sufficient to establish both that the place was being used as a brothel and that the 

person alleged was so keeping it." Thus, it is evident that such regulation exists to prevent 

exploitation of the sex workers by middlemen. It is reiterated in Gaurav Jain v. Union of India's9 

case. The same is evident in Arun Kumar v. State of Bihar10, which held any hotel room used 

for prostitution is included under the definition of a "brothel." Moreover, the case of Susheela v. 

State11 held "where a single woman practices prostitution for her livelihood, without another 

person being involved in the maintenance of such premises, her residence will not amount to a 

brothel." 

In the case of Bai Shanta v. State of Gujarat12 the purpose of ITPA, 1956 is not to criminalize 

prostitution per se but to abolish commercialization of it, which results in grave exploitation of the 

sex workers. Ram Devi v. State13  judgment substantiates it, which held the Act does  

 
6 The Immoral Trafficking Prevention Act, 1956, No. 104, Acts of Parliament, 1956 (India). 
7 INDIA CONST. art. 23, cl. 1. 
8 Tailor Krishnan v. Public Prosecutor, A.I.R. 1967 S.C. 567. 
9 Gaurav Jain v. Union of India, (1997) 8 S.C.C. 114. 
10 Arun Kumar v. State of Bihar, 1984 (32) BLJR 29. 
11 Susheela v. State, 1982 Cri LJ 702 
12 Bai Shanta v. State of Gujarat, A.I.R. 1967 Guj 211. 
13 Ram Devi v. State, 1963 AWR 627. 
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not punish “a woman, who carries on prostitution for her own gain unaided by others carries it on 

for the mere pleasure.”  

Therefore, the social taboo makes it look sinful even when the law does not explicitly state so. In 

most cases, the illiterate sex workers believe that they are indulging in an illegal activity, which is 

propagated by the middlemen to take advantage of this fear. 

Having discussed the positive aspects of the Act, which is in the direction of protecting the sex 

workers, the double standard of the same can be seen in Section 7(1) of the Act, which states the 

Act of prostitution should be carried out 200 yards away from a public place. Here the term "public 

place" can have multiple definitions, which makes it ambiguous. Section 7(1) was observed to be 

constitutional and brought under the ambit of "reasonable restrictions" in Shanta Bai v. State.14   

This exposes the lawmakers' mindset as the sole intention of the Act was not just protection of sex 

workers but also letting it happen only in private. Therefore, the stigma attached with the same 

should be banished, and more attention should be diverted to elevate the sex workers from their 

pitiable state. 

V- THE PANDEMIC AND ITS MULTI-LAYERED IMPACTS ON PROSTITUTION 

When the whole world is humbled by a micro-organism, one of the most effected yet least 

recognized hardships is faced by the sex workers. After an unprecedented lockdown, when every 

industry is reviving by maintaining social distancing, prostitution became near to impossible. The 

hardships faced by this community is threefold; 

A. The sex workers’ already weak immunity makes them more vulnerable to the virus- 

The health conditions of sex workers are already in a deprived state, and they do not even seek 

medical attention due to fear of discrimination in a hospital. They are exposed to numerous 

diseases, including the deadly sexually transmitted AIDS. Their immunity level would be too low 

that under no probabilities can they survive COVID-19.  

 
14 Shanta Bai v. State, 1959 AWR 509. 
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B. The existing social stigma impedes voluntary help- 

Sex workers are widely marginalized in Indian society and most often considered as sinners. This 

discrimination was manifested during the pandemic as they were the last ones to receive help. 

Even their customers do not wish to establish a link with them in front of society and fear lending 

a helping hand. The social taboo in society prevented them from seeking and receiving help, unlike 

other professions. 

C. The uncertain revival of the industry- 

There is an extreme danger for the sex workers during the pandemic as their profession cannot be 

carried out without physical intimacy. It is impractical to follow social distancing. The sex workers 

who managed to survive the lockdown were forced to ignore their health and earn money 

desperately. This drags them even more down from their perpetual state of vulnerability and 

poverty. 

This grave concern is not even addressed in any relief packs introduced by the government. It is a 

shame that society conveniently turned a blind eye towards this community. It exposes the dire 

need for attention towards their health conditions, which is often lost in the debates of legalization 

or criminalization of prostitution.  
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VI- CONCLUSION 

Prostitution is a profession that has continued to be in existence since the human civilization's 

inception. It is over-optimistic to believe that abolition of the same would improve their conditions 

and bring an end to their exploitation. Not recognizing such a profession deprives them of any 

legal remedy or protection. It also amplifies the existing sex taboos in society. At the same time, 

legalizing it without any regulation would also yield futile results as there would be no restraint to 

this practice that can turn into violence. Therefore, the most desirable action is to recognize sex 

workers, regulate the practice to prevent exploitation, and provide exit programs that help them 

come out of their distress. Ensuring a better employment option is critical as most of the sex 

workers did not voluntarily choose this profession but were forced into it. 

Suggestions 

The most desirable and ideal course of action is striving to elevate sex workers from their state of 

distress and poverty, putting an ultimate end to their exploitation. However, achieving this takes a 

long-driven path attributed with several other reforms discussed below, 

• The law dealing with prostitution should be more precise in its terms and recognize the 

hardships faced by the sex workers. It is also important to make the sex workers aware of 

their legal rights. 

• More stringent punishment for intermediaries who take advantage of the sex workers 

should be ensured. 

• Ensuring well-organized exit programs and safe-homes for the sex workers is critical. It 

will encourage them to quit the profession and its sufferings.  

• Self-help groups' formation among the sex workers would help them gather resources and 

seek better employment options. 

• Regular health check-ups and medical care should be ensured to the sex workers. 

• Spreading maximum awareness about the contraceptive measures and other health 

practices to be taken can help in improving their health conditions.  
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• The mental health of the sex workers can be ensured by holding counseling sessions by 

mental therapists. 

• Better education can be ensured to the sex worker's children, which would help create a 

better future for their family. 

The culture of India rests its foundation in assuring inclusivity. Hence, it is pertinent that the sex 

workers who ended up in this profession due to their desperate conditions should be rightly heard, 

acknowledged, and attended.   
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