
Volume II Issue I                                                                                           NLR | Nyaayshastra Law Review                     
May 2021                        ISSN: 2582 -8479 
                                                               ww w . n y a a y s h a s t r a . c o m   
 

 

1 | P a g e    

     
 www.n ya a ysh a s t ra . co m  
 

HUSSAINARA KHATOON & ORS V.  HOME SECRETARY, STATE OF 

BIHAR 

K. Keerthana, School of Excellence In Law, Chennai 

 

ABSTRACT 

The Judiciary being the ultimate protector of the rights of everyone, the citizens look up to this 

organ of the government with great respect and eternal hope. Judiciary is the independent 

institution that provides respite to the problems of the society. This casts a very heavy 

responsibility on the organ to maintain the sacred aura attached to it.  

The development of any nation is dependent upon the effectiveness of its justice system. Hence, 

there is an urgent need to ensure effective speedy trial and that no justice is delayed. Despite the 

increasing reliance on Courts, there is still a section of society that is unable to approach it due to 

poverty and unawareness. This makes the need for legal aid a basic necessity.  

The very reason why people go to Courts is to attain justice and relief. It is more fruitful when 

justice is served hot. This landmark case of Hussainara Khatoon is a few decades old which implies 

that the need for a speedy trial was realized way back. But even today, there is a backlog of a 

plethora of cases which makes it necessary for us to visit these judgments and take effective steps 

to rectify the situation as early as possible.  
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COURT: HON’BLE SUPREME COURT OF INDIA 

JUDGMENT DATE: 9th March, 1979 

CITATION: 1979 AIR 1369, 1979 SCR (3) 532 

CASE NUMBER: ORIGINAL JURISDICTION (Writ Petition No. 57 of 1979) 1979 AIR 1369 

BENCH: BHAGWATI, P.N., DESAI, D.A. 

PETITIONER: HUSSAINARA KHATOON & ORS.  

RESPONDENT: HOME SECRETARY, STATE OF BIHAR, PATNA 

 

INTRODUCTION 

Speedy trial is the essence of criminal justice. It is an essential feature of a fair trial that is not only 

beneficial to the victim but also to the accused. It plays a predominant role in avoiding the 

miscarriage of justice and forms an essential part of a just society. An accused cannot be denied a 

speedy trial merely on the ground that he failed to demand it. 

The provision of a fair trial was first mentioned in the landmark document of English law, the 

Magna Carta. The Magna Carta declared ‘[w]ee shall not . . . deny or delay Justice and right, 

neither the end, which is Justice, nor the meane, whereby we may attaine to the end, and that is the 

law’.1 This provision is constitutionally guaranteed under the Sixth Amendment in the United 

States of America. It is an important safeguard to prevent undue and oppressive incarceration prior 

to trial, to minimize anxiety and concern accompanying public accusation, and to limit the 

possibility that long delay will impair the ability of an accused to defend himself.2 

The present case is a landmark judgment on speedy trials, which came to be recognized as the 

Fundamental Right of every citizen in India, and about the need for Legal aid for the poor sections 

of the society.  

 
1 Ch. 40 of the 1215 Magna Carta, a portion of ch. 29 of the 1225 reissue, translated and quoted by E. Coke, The 

Second Part of the Institutes of the Laws of England 56 (Garland 1979 facsimile of 1642 ed.). 
2United States v. Ewell, 383 U.S. 116, 120 (1966) 

http://cdn.loc.gov/service/ll/usrep/usrep383/usrep383116/usrep383116.pdf
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FACTS OF THE CASE 

A writ petition of habeas corpus was filed by Advocate Kapila Hingorani on behalf of the under-

trial prisoners of Bihar. It contended that a large number of men and women, including children, 

were held in various jails for years awaiting trial. The offense with which some of them were 

charged, even if proved, would not amount to more than a few months of punishment as most were 

trivial. Instead, they were deprived of their freedom by being imprisoned for a period of three to 

ten years without even having a trial commenced.  

This petition was filed together by all the prisoners of the Bihar jail. It was filed before the Hon’ble 

Supreme Court in the name of a woman prisoner, Hussainara Khatoon. She was arrested and held 

in ‘protective custody’ in jail for four years, even though the Indian Government had issued 

specific instructions to the States to release persons arrested under the Foreigners Act coming from 

Bangladesh, on bond. 

 

ISSUES ADDRESSED IN THE CASE 

A. The plight of the large number of under-trial prisoners imprisoned for a period 

longer than the maximum punishment specified by law without as much as having 

their trial commenced. 

B. Emphasis on the lack of free legal services available to the poor. 

 

 

JUDGEMENT BRIEF 

The Hon'ble Supreme Court held that the 'Right to a speedy trial', a fundamental right, is implicit 

in the guarantee of life and personal liberty enshrined in Article 21 of the Indian Constitution. The 

Court directed the State to release all the under-trial prisoners whose names and particulars were 

given in the list filed by Advocate Hingorani as the continuance of their detention is illegal and is 

in violation of their Fundamental Right under our Constitution.  

Justice Bhagwati, J. directed the State of Bihar to file a revised chart showing a year-wise breakup 

of the under-trial prisoners and to categorize the offenses into two broad categories i.e., minor and 
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major offenses.  It was directed that on the following remand dates, when the under-trial prisoners, 

charged with bailable offenses, are produced before the Magistrates, the State Government should 

appoint a lawyer at its own cost for making an application for bail and opposing remand provided 

that no objection is raised to such a lawyer on their behalf and with an aim that speedy trial is 

executed.  

He also observed that free legal services to the poor and the needy are an essential element of any 

reasonable, fair, and just procedure with reference to Article 39A of our Indian constitution. It is a 

constitutional right of every accused who is unable to engage a lawyer, due to reasons of poverty 

or incommunicado situation, and the State is under a mandate to provide a lawyer as long as the 

accused does not object to the provision of such a lawyer.3 

 

CRITICAL ANALYSIS 

Mohammed Ali Bhat, a shawl trader from Kashmir, was arrested by the Delhi police in 1996 and 

was imprisoned as an accused of the Lajpat Nagar blast and Samlethi blast case. Recently, the 

Rajasthan High Court declared him “not guilty”. Bhat spent 23 years of his life being imprisoned 

for a crime he never committed due to our lethargic justice system4. Likewise, Delhi High Court 

declared Mohammad Maqbool Shah as innocent after he had languished in jail for almost 14 years. 

‘If this justice was delivered at the right time, my career would not have been ruined’ was his view 

in an interview.5 The Justice system is not immune to making mistakes as all of us are human, but 

the plight of these unfortunate victims could have been at least a tad bit better had they been given 

justice sooner.  

Justice delayed is justice denied. These cases prove and stress the importance of the need for the 

right to a speedy trial for every citizen. Statistics on Indian prisons reveal that 68% are under-trial 

prisoners, spending their precious time in jail without even being convicted for the crime. Even 

though they are offered bail, most being extremely poor citizens, cannot afford the bail fee. The 

 
3https://indiankanoon.org/doc/1373215/ 
4https://www.ndtv.com/india-news/unjustly-jailed-for-23-years-for-lajpat-nagar-and-samlet-blast-ali-mohammed-
bhat-returns-to-parents-2075796 
5https://www.ndtv.com/india-news/man-found-innocent-after-14-years-in-jail-415102 

https://indiankanoon.org/doc/1373215/
https://www.ndtv.com/india-news/unjustly-jailed-for-23-years-for-lajpat-nagar-and-samlet-blast-ali-mohammed-bhat-returns-to-parents-2075796
https://www.ndtv.com/india-news/unjustly-jailed-for-23-years-for-lajpat-nagar-and-samlet-blast-ali-mohammed-bhat-returns-to-parents-2075796
https://www.ndtv.com/india-news/man-found-innocent-after-14-years-in-jail-415102
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powerful, rich, and influential obtain bail promptly and with ease, whereas the masses/the 

common/the poor languish in jails.6 Time spent in jail is not only a restriction to their freedom but 

it also has a major impact on their lives even after release as society sees no difference between an 

under-trial prisoner and a convict. 

In the present case of Hussainara Khatoon v. State of Bihar, rather than going for literal 

interpretation, the Court went for a compendious one taking care of intention and the purpose of 

the law. The Court rightly analyzed all the aspects of the case and ordered the under-trial prisoners 

to be released. This landmark judgment eventually lead to the release of 40,000 under-trial 

prisoners across the country and also established the emphasis on the provision of free legal 

services to the poor. 

 

CONCLUSION 

In the case of Kartar Singh v. State of Punjab7, it was held that the right to a speedy trial is an 

essential part of the fundamental right to life and personal liberty. Our legal provisions also 

mandate the same by way of various provisions. Sec 482 read with Sec 483 CrPC lays down that 

every possible measure has to be taken to dispose of the cases within 6 months. It is also declared 

in a plethora of cases that the right to a speedy trial is implied under Art 21 of our Constitution. 

The case of Hussainara Khatoon v. State of Bihar brought positive changes in the lives of many 

people. This case is not a recent one but awareness about the concepts stressed is still required in 

our country. Our country is infamous for dragging on cases for a very long time which often 

destroys the faith of people in our justice system. Moreover, the idea that justice is for the rich is 

becoming the current reality. Even though we have implemented legal aid clinics, there is an 

absence of effective usage of them.  

Steps can still be taken to ensure a speedy trial and change the negative opinion of our system. A 

time limit can be fixed for each and every stage of a criminal proceeding to avoid unnecessary 

delay. Even if time limits cannot be strictly followed as the length of a trial differs from case to 

 
6268th report the Law Commission Report 
71994 SCC (3) 569, JT 1994 (2) 423, 1994 SCALE 1 
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case, the average limit can be fixed. Provisions towards the protection of witnesses, hospitality 

towards them, and such can be included in the Criminal Procedure Code. The concept of Plea 

bargaining can be put to more use in practical life rather than just in theory. The Laws can be 

amended in such a way to inculcate such provisions. 

 

 


