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ABSTRACT: 

 

Over the last decade, there has been an increasing number of reverse merger deals involving 

Indian companies and there also has been several cross-border reverse mergers involving Indian 

firms. In this era of globalisation, the corporates have understood there are a lot more way to 

become public company rather than through the conventional IPO (initial public offering). making 

it easier for more firms to benefit from their public status Because public firms' investments are 

more liquid, they are easier to attract investors than private corporations. By this liquidity, public 

corporations can utilise their shares to fund acquisitions and reward executives more effectively.1 

The increase in option to go public has been advantageous to both the Small and the Large 

Companies, majority of them do not meet the traditional profile used by investment banks while 

determining whether companies will be able to successfully complete an IPO. The Reverse mergers 

(including mergers with special purpose acquisition companies, or SPACs) and self-filings are the 

two most popular alternatives to IPOs. The Reverse merger is the most preferred way for a 

company to become public as it also accounts numerous tax benefits and creates an ease to tax 

implication.  

 

 

 

 
1 David N. Feldman and Steven Dresner, Reverse Mergers: And Other Alternatives to Traditional IPOs, (2009) 
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INTRODUCTION: 

A reverse merger is an unconventional way to become public. The acquisition of a listed/public 

company by an unlisted/private company to avoid the lengthy and complex process of going public 

is referred as a reverse merger. Generally, the acquiring company's capitalization is usually 

restructured as part of the transaction in the reverse merger. It is also referred as Reverse Merger 

or Reverse IPO or reverse Takeover. A reverse merger is a simplified and expedited process for a 

private firm to become a public corporate. Basically, a public company is merely a shell and the 

shareholders of the private company acquire majority shares and board control in the public 

company. The private company’s shareholders exchange their shares in the private company for 

shares in the public company, thereby effectively making the private company a publicly traded 

company without having to go through the IPO process2. 

The process of reverse merger it is done by way of reverse IPO is the process whereby a private 

corporation might reverse merge with a publicly traded company and go public without having to 

issue an IPO. The shareholders of the private firm swap their shares for shares of the public 

company thereby making the private company a publicly traded company without undergoing 

process of IPO and making it time and cost effective and there is a change from private to public. 

Post-merger, the operating company's assets and liabilities are transferred to the shell company, 

which is owned by the former operating company's shareholders. Other essential elements of 

Reverse merger, the Reverse Stock split and the shell company's name is changed to the operating 

company's name, but the director and shareholder doesn’t change. Hence, it can be concluded that 

the operating company’s business is still controlled by the same group of shareholders and 

managed by the same directors and officers, but it is now contained within a public company. In 

effect, the operating company has succeeded to the shell company’s public status and is therefore 

now public. 

 

 

 
2 Max Chen, Reverse Merger Takeover---Shortcut of Financing in the United States, (2014) 
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ANALYSING RECENT REVERSE MERGER SCENARIO: 

Presently the Merger and the acquisition are predominating globally. In the United States, reverse 

mergers are extremely common, however this concept of reverse merger is also emerging in India. 

The reverse merger has been an alternative whereby the companies go public without IPOs. Some 

major analysis on the reverse merger scenarios in India 

ICIC group merged with ICIC bank3- This merger took place in the year 2002 which led to 

increase in the balance sheet of the Company. The rational the reverse merger was to create a 

universal bank that would lend to both industry and retail borrowers and after the merger a new 

entity named as ICICI bank was formed. 

Godrej Soaps merged with Gujarat Godrej Innovative4-prior to that the Godrej soap was a 

profitable company with turnover of ₹437 crore and later it merged with a loss-making company 

with 6 crores turnover and the resulting firm was named Godrej Soaps. 

The Cross Border reverse merger5 is when an unlisted public corporation in one nation wants to 

get listed on a foreign stock exchange by merging with a publicly traded firm in that foreign nation. 

There are certain Indian Companies enlisted themselves for Cross Border reverse merger: 

Videocon d2h merger with Silver Eagle Acquisition Corp6- In the year 2015 Videocon d2h 

limited has sold its 33.5% of equity shares to American blank check company known as ko silver 

 
3Times of India, ICICI Bank, ICICI ratify merger, swap ratio at 1:2, 

https://timesofindia.indiatimes.com/business/india-business/icici-bank-icici-ratify-merger-swap-ratio-at-

12/articleshow/1283826715.cms ( 2001). 
4  Economic times, Godrej Industries Ltd., https://economictimes.indiatimes.com/godrej-industries-

ltd/infocompanyhistory/companyid-11764.cms ( 2021). 
5 Jordan Siegel Yanbo Wang, Cross-Border Reverse Mergers: Causes and Consequences, Harvard Business School 

Strategy Unit Working Paper No. 12-089 (2013) 
6 Payal Ganguly, Yatra to merge with NASDAQ listed Terrapin 3 Acquisition Corp, valuing co at $218 million, 

E.T., Jul. 14,2016 http://economictimes.indiatimes.com/small-biz/money/yatra-to-merge-with-nasdaq-listed-

terrapin-3- acquisition-corp-valuing-co-at-218-million/articleshow/53202299.cms (Last viewed on 19.02.2017). 

https://timesofindia.indiatimes.com/business/india-business/icici-bank-icici-ratify-merger-swap-ratio-at-12/articleshow/1283826715.cms
https://timesofindia.indiatimes.com/business/india-business/icici-bank-icici-ratify-merger-swap-ratio-at-12/articleshow/1283826715.cms
https://economictimes.indiatimes.com/godrej-industries-ltd/infocompanyhistory/companyid-11764.cms
https://economictimes.indiatimes.com/godrej-industries-ltd/infocompanyhistory/companyid-11764.cms
http://economictimes.indiatimes.com/small-biz/money/yatra-to-merge-with-nasdaq-listed-terrapin-3-
http://economictimes.indiatimes.com/small-biz/money/yatra-to-merge-with-nasdaq-listed-terrapin-3-
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check acquisition Corp. This cross-border reverse merger made to the eligibility list of US Stock 

Exchange. 

Yatra Online Inc merged with Terrapin acquisition corporation7- In 2016, Terrapin 

Acquisition Corporation, a special purpose acquisition company based in the United States, has 

announced a merger with a famous Indian online travel company with Yatra Online Inc. This 

cross-border reverse merger made to the eligibility list of US Stock Exchange. 

FEATURES OF REVERSE MERGER 

The following regulation must be adhered before the merger being termed as a reverse merger: 

1. The value of the large company's assets must be greater than the value of the small company's 

assets. 

2. The amount of equity capital to be issued as consideration for the acquisition must be more 

than the small company's equity share capital prior to the acquisition. 

3. The net profits attributable to the assets of the large firm must surpass those of the small 

company (after deducting all charges except taxation and excluding unusual items). 

4. Reverse merger priorities are well established before joining the deal. 

5. It is necessary to determine the fair market value of the acquisition consideration. 

6. Mergers must be in the best interests of the public. 

7. Ascertain that the transaction has results in the receipt of tax benefits under the Income Tax 

Act of 1961. 

8. When the Merger has been reversed, the small corporation is to continue its activities, and the 

large business ceases to exist. 

 

 

 

 

 
7 Bhavna Gupta, Videocon d2h inks $375M deal with US blank cheque co; on track for NASDAQ listing, VCC, Jan. 

6, 2015 http://www.vccircle.com/news/media-entertainment/2015/01/06/videocon-d2h-inks-375m-deal-usblank-

cheque-co-track-nasdaq  (Last viewed on 19.02.2017). 

http://www.vccircle.com/news/media-entertainment/2015/01/06/videocon-d2h-inks-375m-deal-usblank-cheque-co-track-nasdaq
http://www.vccircle.com/news/media-entertainment/2015/01/06/videocon-d2h-inks-375m-deal-usblank-cheque-co-track-nasdaq
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CONUNDRUM OF CHOOSING IPOs OVER REVERSE MERGER: 

 

In a reverse merger, an operating private company takes control of and merges with a dormant 

public company. These dormant public companies are referred to as "shell corporations" because 

they rarely have assets or net worth besides the fact that they went through an IPO or alternative 

filing process previously. There are certain reasons of choosing reverse merger over IPOs8: 

Complex and expensive process: the filing of IPO is expensive affair it includes many expenses 

like legal fees, accounting fees and other charges for filing of offers so generally the companies 

switch to the process of reverse merger which is less expensive and easy to file process for going 

public. The Smaller businesses in need of rapid funding and hence it will be beneficial for them.  

Time involvement: the filing of IPO to go public commonly takes 6 to 9 months or even longer 

to launch an IPO whereas the reverse merger is quite a simpler process, and it involves less time.  

Risk Involved: In most cases, the reverse merger procedure is also less reliant on market 

conditions. If a company has spent months planning an IPO through traditional channels and 

market circumstances deteriorate, the process may be delayed and as a result, a lot of time and 

effort is wasted. A reverse merger, on the other hand, reduces risk because the company is not as 

reliant on raising capital. 

CHALLENGES OF REVERSE MERGER: 

Shareholder’s risks: International experience reveals that stockholders in public companies 

frequently sell their stock with ulterior intentions.  

Failure to make public disclosure: In case of reverse takeovers complying with these disclosure 

requirements could reduce management flexibility and may harm the company by leaking the 

valuable information to competitors, suppliers, customers and business partners. 

 
8 David N. Feldman, Supra, 1 
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Organizational transformation problems: Management of an unlisted company may not have 

enough or no experience in managing the affairs of a listed company. New domestic and external 

problems will also be faced after the Merger. 

Protection of stocks: International experience shows that public company’s shareholders often 

sell off their stocks with malafide intentions. These may include intentional non-disclosure of huge 

liabilities such as pending lawsuits, fraudulent corporate governance. Additional due diligence is 

required to safeguard. 

DISADVANTAGE OF A REVERSE MERGER: 

A reverse merger requires adherence to regulations and due diligence to be effective: 

Due Diligence Required: While the reverse merger is taking place their requires to be an due 

diligence procedure which should be carried out and the transparent disclosure should be expected 

(from both parties). Specifically, the investors in the public shell should also perform due diligence 

on the private company's management, investors, operations, financials, labour issues and any 

pending obligations. 

Risky Stock required to be dumped: If the public shell's investors sell a major number of their 

shares immediately after the merger, the stock price will suffer considerably and negatively. To 

reduce or eliminate the risk that the stock will be dumped, clauses can be incorporated into a 

merger agreement, designating required holding periods. 

Regulatory and Compliance Burden: When a private company goes public, one of the biggest 

disadvantages is that managers are frequently unfamiliar with the additional regulatory and 

compliance requirements that come with being a publicly listed company. These responsibilities 

(and associated time and financial expenses) can be substantial and he initial effort to comply with 

new requirements might result in a stagnant and failing company if managers dedicate much more 

time to administrative concerns than to running the business. 
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AN ANALYSIS OF THE REGULATORY FRAMEWORK IN INDIA: 

Reverse mergers were considered the same as ordinary mergers under the Companies Act of 19569 

and there was no provision which specifically dealt with reverse merger. However, Section 232 

(h) of the Companies Act 201310 expressly states that in case of amalgamation between a listed 

company and an unlisted company, the resultant entity will be treated as an unlisted company. This 

act also aimed to indirectly outlaw Reverse mergers by imposing listing limitations, especially 

prohibiting backdoor IPOs (which is the main driver behind RTOs). Companies Act 2013 aims to 

prevent private unlisted enterprises from receiving the benefits of a publicly traded firm by coming 

public via the backdoor. 

The enhanced SEBI regulations11 are another significant change in the regulatory landscape of 

Reverse Mergers. The Listed companies undergoing mergers only required Court approval and in 

principle approval from stock exchanges under CA 2013. Listed companies undergoing mergers 

must receive obligatory approval from SEBI, according to SEBI's 2013 Circular of February 4, 

2013. SEBI permission is required for publicly traded firms undergoing mergers. Furthermore, 

SEBI has been given the authority to regulate schemes that are detrimental to public/minority 

shareholders due to inadequate disclosures and exaggerated valuations, as per a circular dated May 

21, 2013. The impugnment Circulars put strict regulations on publicly traded corporations that are 

merging. Therefore, any scheme of merger or amalgamation (including the reverse merger) 

between a private unlisted company and a publicly listed company will be examined by SEBI. 

Following this, SEBI has barred other companies from seeking backdoor IPOs through reverse 

mergers, including Emami Realty and Zandu Realty12.  

 
9 Companies Act, 1956, No. 1, Act of Parliament, 1956 (India), § 391. 
10 Companies Act, 2013, No. 18, Act of Parliament, 2013 (India), § 232 (h). 
11 SEBI Scheme of Arrangement under the Companies Act, 1956 – Revised requirements for the Stock Exchanges 

and Listed Companies, 2013 http://www.sebi.gov.in/cms/sebi_data/attachdocs/1359986006632.pdf  (Last viewed on 

19.02.2017). 
12 Emami calls off merger between two group firms, The Hindu B.L., Nov. 13, 2014 

http://www.thehindubusinessline.com/news/emami-calls-off-merger-between-two-group firms/article6595707.ece 

(Last viewed on 19.02.2021). 

http://www.sebi.gov.in/cms/sebi_data/attachdocs/1359986006632.pdf
http://www.thehindubusinessline.com/news/emami-calls-off-merger-between-two-group


Volume II Issue I                                                                                           NLR | Nyaayshastra Law Review                     
May 2021                        ISSN: 2582 -8479 
                                                               w w w .n ya a ysh a str a . com   

 

8 | P a g e    

     
 www .ny aa ysh as tra .c om  

 

SEBI has also expressed concerns about any such schemes in which shares of a publicly traded 

business are issued in a way that favours the promoters of an unlisted private firm. Therefore, 

currently although RTOs are not prohibited, they are stringently regulated by the new Companies 

Act as well as the SEBI circulars. 

REVERSE MERGERS IMPACT ON THE SHAREHOLDERS: 

The Reverse Merger has impact on both shareholders of public as well as private firms. 

Shareholders of public companies that participate in reverse mergers benefit, as generally a 

Reverse Merger is usually structured as a public company acquiring all a private company's shares, 

assets, and business activities. The former pays for the acquisition by issuing a substantial number 

of new shares in the company with voting rights to the to another's shareholders as compensation. 

The consideration shares may be supplemented by other forms of consideration, which include 

cash, stock options, convertible notes and earn-outs13. 

Generally, the decision to go public such as through Reverse Merger rather than traditional 

methods such as an initial public offering provides different benefits and costs to various 

stakeholders, including the private entity's management, private shareholders, and shareholders of 

the combined, post-transaction corporation. In the reverse merger transaction, the private company 

generally issue shares directly to the public, eliminating the need for a shell. There is a need for 

recognizing that the benefits and risks of reverse mergers which affect different groups in different 

ways: 

Shareholders of Private Entity:  

When a private company goes public, it incurs various pre- and post-transaction expenditures and 

both reverse mergers and initial public offerings (IPOs) are dilutive, meaning that each pre-

transaction interest or share will be worth less after the transaction. The promoter may retain 2% 

to 8% of the equity in a reverse merger, and a portion of the ownership may also remain in the 

hands of bystanders. The bigger the portions that go to promoters and bystanders, the less stock 

 
13 Corporate Financial Institution, Reverse Takeover (RTO), 
https://corporatefinanceinstitute.com/resources/knowledge/deals/reverse-takeover-rto/ , (2019) 

https://corporatefinanceinstitute.com/resources/knowledge/deals/reverse-takeover-rto/
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will be owned by pre-transaction private shareholders. IPOs are fundamentally dilutive since they 

issue new shares to the public. Prior shareholders' holdings are eroded as a result of the fact that 

they do not receive pro-rata shares of the new equity. Shareholders should weigh the relative costs 

and benefits they receive from IPOs vs Reverse Mergers. Increased information transparency, 

increased liquidity, and dilution will all arise from either merger. Reverse mergers are said to be 

less expensive and time-consuming. The expenditures of Reverse Mergers surpass the real outlays 

to purchase the public shell and employ transaction consultants, despite the fact that a portion of 

the equity remains on the table for the promoters and bystanders. To objectively assess the net 

benefits to shareholders of pursuing a Reverse Merger vs an IPO, one must evaluate the relative 

value of pre-transaction equity to post-transaction equity held by pre-transaction shareholders for 

both transaction types. 

Shareholders of Public Shell : 

In a Public shell company, the Promoters and bystanders, promoters, are two types of shareholders. 

They have a number of reasons to invest in reverse mergers as they also have a portfolio of shell 

corporations set up specifically for this reason. Bystanders, on the other hand, are unlikely to have 

ever closed out a position in a publicly traded company that is winding down its operations, 

bringing its common stock to near-zero pricing. Promoters are paid cash for their financial advising 

services relating to the acquisition at this point, as well as a tiny share of the post-transaction 

combined entity's equity. The Bystander hold the same small amount of common stock in the 

public shell both before and after the transaction, receive an economic benefit only through their 

equity position. Since they have no out-of-pocket costs related to the deal (indeed they are unlikely 

to even know of the deal in advance). Interestingly, they only experience the upside of the increase 

in value of their equity after the shell acquires assets and operations through the Reverse Merger. 

REVERSE MERGER FROM A TAX PERSPECTIVE 

The Income tax Act 1961 seeks to promote the reverse mergers by providing tax incentives to such 

companies and with the amendment of Section 72A in 1977 has changed the tax perspective of 

reverse merger in India. Prior to that no tax benefit were provided to company formed as a result 

of a merger with a sick company. Previously the term "reverse merger" was used to denote a 

merger of a healthy unit with a sick unit in the past.  
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Later with the insertion of Section 72A the body created by the merger of the sick company will 

benefit from the losses and depreciation allowances accrued to the sick company, the, the sick 

unit's name would be changed to that of the healthy unit. Sick Industrial Companies (Special 

Provisions) Act, 1985 (SICA) is supplemented by Section 72A, which encourages the 

rehabilitation of financially unviable businesses. As a result, healthy businesses were enticed to 

enter into reverse mergers with ailing businesses in order to reduce their tax responsibilities. 

The 'Reverse merger' is a commercial term, and it is not specifically defined under any law. Section 

72A uses the term ‘amalgamation’ which is defined under Section 2 (1B) of the IT Act. In order 

to fall within the ambit of Section 2 (1B), the scheme must comply with the following 

prerequisites: All the property and liabilities of the amalgamating company before the 

amalgamation is transferred to the amalgamated company as a result of the scheme. Shareholders 

holding not less than ninety percent in value of shares in the amalgamating company become 

shareholders of the amalgamated company as a result of the scheme. 

Furthermore, because the overarching goal of Section 72A is to assist in the revival and 

rehabilitation of sick companies, the Central Government must be satisfied that the amalgamating 

company is financially unfeasible, and that the merger is done in the public interest and to facilitate 

the revival and rehabilitation of the amalgamating (sick) company's business. Companies who 

wish to avail of the tax benefits under this section also need to furnish a certificate from the 

specified authority which states that adequate steps have been taken by the company to revive and 

rehabilitate the business of the sick company.  Companies which want to take advantage of the tax 

benefits under this provision must additionally provide a certificate from the specified authorities 

stating that the company has taken necessary steps to resuscitate and rehabilitate the sick 

corporation's operation. 
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Later in the essence of section 72 A was understood in the following matter. In the case of CIT v. 

Mahindra and Mahindra Ltd14 the Hon’ble Supreme Court held in this case that for the 

advantages stipulated in Section 72(A)(l) of the Act to be available to the amalgamated firm, three 

statutory conditions must be fulfilled. In the case of Atlas Cycle Industries v. Union of India15,  

The Delhi High Court held in this case held that Section 72A of the Act requires the Central 

Government and the specified authority to determine whether the amalgamating company had the 

resources or was in a position to obtain resources from any source, to carry on its business prior to 

the amalgamation. 

As a result, while Section 72A looks to be favourable to reverse mergers, it is primarily intended 

to assist in the resurrection of ailing industrial units in the public interest. Because the plan is 

closely scrutinised by the federal government, there is little room for exploitation of this provision. 

However, there is still the potential of a demerger, in which a healthy firm acquires a sick firm 

purely for the purpose of tax avoidance, and then demerges from the sick company after a few 

years of enjoying the tax benefits, thus negating the purpose of Section 72A. In order to prevent 

such malpractices, the Central Government must closely inspect the amalgamated company 

throughout the post-merger integration phase and impose further conditions and penalties to ensure 

speedy revival of the business of the sick unit. Basically, this section 72 A provides method under 

which a merger of under-utilised assets can be potentially put to full utilisation, and inefficiency 

can be turned into efficiency, and it is an convenient way to cut down taxes for the large companies 

or shell companies. But generally sick unit will usually find it tough to merger with profit-making 

unit for it the simple reason that a sick unit entails massive liabilities to bankers and creditors, 

which can be greater than the worth of its assets in absolute terms. As a result, reverse mergers are 

typically intragroup and mostly for tax purposes. 

 

 

 
14 [1983] 15 Taxman 1 (SC) 
15 [1983] 14 Taxman 254 (Delhi). 
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LOOPLOES IN THE TAX BENEFITS UNDER SECTION 72 A 

 

Majorly the primary loophole in Section 72A is that it ignores the fact that a reverse merger can 

result in a de-merger of the firm that was formed as a result of the merger. For example, If a 

company (healthy unit) merges with another company (sick unit) and forms a resultant company. 

Later the resultant company may form a subsidiary company. Basically, it will involve the transfer 

of asset and the resultant company will enjoy all the tax benefit from the unabsorbed loss and 

allowance for depreciation of the sick company for an assessment year or two and then demerge16. 

Later it was analysed and understood by the Raja Chelliah Committee Report on tax reforms which 

specified the practice of buying losses through the acquisition of loss-making companies. 

However, the report also stated the need for section 72 A and it implication in uplifting the 

economy. It is observed some case it is observed that several sick undertakings, the only hope for 

their revival is through new promoters replacing those who have failed before. The entry of such 

new promoters would automatically involve substantial change in shareholding.  Basically, to curb 

the loopholes under this section it must be ensured that proper scrutiny of any proposed 

amalgamation must be by the specified authority is made more stringent17.  

The sick unit must be revived or rehabilitated as a result of the merger. If it can be demonstrated 

that the reverse merger was purely for the purpose of tax avoidance, a fine equal to the tax benefits 

gained as a result of the reverse merger must be imposed in the event of a demerger. The 

government should insert a provision into the Income Tax Act, 1961 that provides guidelines that 

can be used in case of a demerger to see if the earlier merger was solely for purposes of tax 

avoidance.  

 

 
16 K.R. Sekar, Demerger - Tax Issues - A Case Study, 94 Taxman 245 (Magazine). 
17  Kumar & Parchure, Mergers and Takeovers in India 22 (1990) 
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In light of the Supreme Court's decision in Mc Dowell and Co. Ltd. v. Commercial Tax 

Officer18, such a provision is required if it is proven, the amalgamating company that benefited 

from the merger should be fined an amount equal to or greater than the amount of tax avoided as 

a result of the merger and the Hon’ble Supreme court in this case also slammed tax evasion with 

colourable tax planning devices in his decision. It was decided that in a welfare state like India, 

every person is required to pay taxes without evasion. The previous belief19 that a person might 

set up his affairs in such a way as to avoid paying taxes was specifically rejected. 

 

CONCLUSION 

Increasingly recognize the importance of reverse mergers in recent years, it is apparent that it will 

soon become one of the most popular techniques of public listing around the world. This has been 

possible as it promotes number of benefits to the merging companies that undergo the process of 

reverse merger. Companies in both developed and developing countries are discovering that 

lowering time and cost is the best approach to obtain a competitive advantage over their 

competitors, emphasising the necessity of solutions that fulfil both objectives holistically. Overall, 

a country with a good corporate law, stronger control, and more trustworthy auditing agencies is 

the greatest position to reap the full benefits of reverse mergers. Even the tax benefits under reverse 

merger have promoted the revival of sick units and have also helped in the upliftment of economy. 

 

 

  

 

 
18 (1985) 3 SCC 230 
19 Cape Brandy Syndicate v. Inland Revenue, (1921) 1 KB 64 at 71 


