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Abstract 

  

Hate speech is one of the biggest threats to the public order of the society. It has 

always been confused with the right to dissent guaranteed under Article 19 of 

the Indian constitution. One need not always agree with everything happening 

around them. In countries like India, citizens have a right to voice out their 

opinions irrespective of it aligning with the public majority and the government.   

The researcher in this research paper attempts to differentiate between hate 

speech, sedition and the right to dissent. The researcher also highlights the hate 

speech being discharged through various platforms in India and analyses if the 

judiciary has played an important role to ensure that freedom of speech has been 

protected by curbing or minimizing hate speech.  

 

Research Questions 

1. How is hate speech spread through social media? 

2. Has the judiciary played an important role to minimize or curb hate speech 

in India? 

3. What is the impact of hate speech on freedom of speech and expression 

guaranteed under Article 19(1) (a) of the Indian constitution? 

 

 

 

 
* Fourth Year Law Student pursuing B.B.A. L.L.B. (Hons.)  from CMR University School of Legal Studies, 

Bengaluru. 
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I. Introduction 

 

The matter of hate speech has gained significant importance in recent years. In regard to hate 

speech via television, newspapers and internet, media plays a very important role. Hate speech is 

a speech which is derogatory, discriminating, insulting and the one which encourages violence.  It 

disturbs the public order and peace in society at large.  Victims of hate crimes usually are the ones 

exposed to psychological and physical harm and thus hate speech is a heinous hate crime.  The 

black law dictionary defines hate speech as “the speech that carries no meaning other than 

expression of hatred for some particular group, race leading to provocation of violence.” Sedition 

on the other hand is any action which incites people to rebel against the state and jeopardize the 

sovereignty and integrity of the country. Hate speech has not been explicitly spoken about in the 

restrictions provided under Article 19(2) of the Indian constitution whereas sedition is penalized. 

The right to freedom of speech and expression under Article 19(1)(a) of the Indian constitution 

has been given a broader interpretation which also guarantees the citizens their right to dissent. 

Right to dissent is an entitlement to disagree which is very important in a democratic country like 

India. 

 

II. Provisions Relating To Hate Speech In India 

 

Hate speech is not an exception under Article 19 (2)1 and thus is not an exception the freedom of 

speech and expression guaranteed under article 19(1) (a)2.  Hate speech is read into other 

exceptions such as sovereignty and integrity, security of the state, defamation etc. specified under 

Article 19(2). 

 

 
1 India Const,. art. 19(2) 
2 India Const, art. 19(1)(a) 
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1. Indian Penal Code, 1860-  

 

• Section 124 penalizes sedition3. 

• Section 153A penalizes promotion of enmity between different groups on the 

grounds of caste, sex, religion, place of residence, etc., and doing acts prejudicial 

to maintenance of harmony4. 

• Section 153B penalizes assertions and imputations prejudicial to national 

integration5. 

• Section 298 penalizes uttering of any words with intent to hurt any religious 

sentiments6.  

• Section 505(1) and (2) penalizes publication or circulation of any statement, 

reports, etc., causing public mischief and hatred between classes7. 

 

2. Protection Of Civil Rights Act, 1955- 

 

• Section 7 penalizes encouragement of untouchability through words, signs or 

visible representation8.  

 

3. The Representation of The People Act, 1951- 

 

• Section 8 disqualifies a person from contesting election if he is convicted for 

indulging in acts amounting to illegitimate and prohibited use of freedom of speech 

and expression9.   

• Section 123(3A) and section 125 prohibits promotion of enmity on grounds of 

religion, race, caste, community or language in relation with election10. 

 
3 Indian penal Code, 1860 , & 124,  No. 45, Acts of Parliament, 1860( India) 
4 Indian penal Code, 1860 , & 153 A, No. 45, Acts of Parliament, 1860( India) 
5 Indian penal Code, 1860 , & 13 B , No. 45, Acts of Parliament, 1860( India) 
6 Indian penal Code, 1860 , & 298,  No. 45, Acts of Parliament, 1860( India) 
7 Indian penal Code, 1860 , & 505,  No. 45, Acts of Parliament, 1860( India) 
8 Protection of Civil Rights Act, 1955 , & 7,  Acts of Parliament, 1955India) 
9 Representation of the people Act, 1951, & 8, Acts of Parliament, 1951(India) 
10 Representation of the people Act, 1951, & 123(3A), 125, Acts of Parliament, 1951(India) 
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4. Information Technology Act, 2000 

 

• Section 66 A allows the interception of the information by the authorities in the 

interest of public order, sovereignty and integrity of India, etc. The Act also 

penalizes sending offensive messages that insults and spreads enmity. 

 

5. The Cinematography Act, 1952- 

 

• Section 5B denies a film certification on the grounds of it inciting the 

commission of an offence or anything which is against the sovereignty and 

integrity of India11. 

 

6. The Religious Institutions (Prevention of Misuse Act), 1988- 

 

• Section 3(g) prohibits religious institutions or its manager to allow the use of 

its premise for promoting disharmony, feeling of hatred and enmity and hatred 

amongst different regional, racial, religious, etc., groups and classes and 

communities12. 

 

7. The Cable Television Network Regulation Act, 199513- 

 

This act requires all the programmes in advertisements telecasted on television to follow 

the programming code and advertising code.  Rule 6 off the cable television network rules 

1994 lays down the programme code and prohibits carrying of any programme on the cable 

service which:  

 

• Contains an attack on religion, communities which promote communal attitudes. 

 

 
11 Cinematography Act, 1952, & 5B, no. 37, Acts of Parliament, 1952( India) 
12 The Religious institutions Act, 1988 & 3(g), Acts of Parliament, 1988( India) 
13 The cable Television network regulation Act, 1995, Acts of Parliament, 1995 (India) 
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• Is likely to encourage violence or contains anything against maintenance of law and 

order and promotes anti national attitudes. 

 

• Visuals or words which reflect a slandering and snobbish ad during the portrayal of 

certain ethnic, linguistic and regional groups. 

• Criticizes or slanders an individual, certain group, segments of social, public and model 

life of the country. 

 

III. Hate Speech And Social Media 

 

Online platforms are merely a reflection of society.  Opinions which ideally an individual would 

earlier hold back for fear of backlash now find it safer to express their opinions on online spaces.  

Hate speech on social media is just not a technological issue but it is a societal problem.  A terrorist 

open fired in two mosques that killed 49 worshippers in New Zealand. 14The attack was live 

streamed on Facebook by the perpetrator.  Eventually Facebook and Twitter took down the video 

but not before it had been viewed by most of the world.  Hate speech and fake news affects the 

functioning of the society. In India fake news and hate speech is related to people’s caste, religion, 

sex and gender which indeed are very sensitive topics for most of the Indian citizens.  The 

provisions dealing with hate speech have been scattered across multiple acts that are insufficient 

like the Indian Penal Code, Information Technology act, Code of Criminal Procedure etc.  Today 

there is a necessity to harmonize the existing laws. Hate speech has risen in social media platforms 

as it spreads misinformation amongst online platforms. Social networking apps like WhatsApp 

have become the most common tool for spreading hate speech.  Despite the company’s attempt to 

make its users aware not to spread misinformation that amounts to hate speech, attacks on 

individuals and mob lynching continues to happen.   

 

 
14 Gaurav Gogoi, It is time to regulate hate speech on social media: opinion, Hindustan times, 

https://www.hindustantimes.com/analysis/it-is-time-to-regulate-hate-speech-on-social-media/story-

x2JfnAcZ4mh404CM2wQLpO.html (Mar 09, 2020 06:47 PM) 

https://www.hindustantimes.com/analysis/it-is-time-to-regulate-hate-speech-on-social-media/story-x2JfnAcZ4mh404CM2wQLpO.html
https://www.hindustantimes.com/analysis/it-is-time-to-regulate-hate-speech-on-social-media/story-x2JfnAcZ4mh404CM2wQLpO.html
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Trolls on social media have become common in recent  times.  Trolling is a way of posting 

something offensive on social media which aims at defaming an individual15. 

 

IV. Incitement Of Hate Speech Via Press 

 

Press has played an important role to create nationalistic judgments among general population in 

order to get independence. Freedom of expression and freedom of press has always had an essential 

influence since the Indian battle against British colonization.  

A lot of hate has been incited through traditional and news media.  There is evidence which proves 

that social media companies are deliberately promoting hate through social media platforms in 

order to attain virality. Television and print media are not the sole conveners of news anymore 

because the arrival of social media has multiplied the dissemination of information. 

Through social media, information, scandals and cases attain greater visibility. The news spread 

through social media is always thought as the correct information and people establish their version 

of truth by reading articles, watching videos, posts and news on social media. Social media 

definitely allows people to form and have their own opinion which is different from the discharge 

of information through traditional media. When certain news items reach fever pitch, usually there 

are few local voices who demand for simple and extreme solutions that go against natural justice 

and human rights. For example, shoot in sight order and immediate and permanent arrests.  

Sometimes few of the organizations who have vested interests in such matters take advantage of 

the public outrage to attain virality. In India there has been16 an acceptance of people’s majority 

irrespective of it being harmful to marginalized groups.The press, which is considered to be the 

fourth pillar of democracy, wouldn't have the capacity to work legitimately if there had been no 

freedom to speech and expression.  But in the present situation that has been an abuse of this 

freedom.   

 
15 Samarth Mishra, Aditya Kumar Shukla, balancing freedom of Expression and hate speech, Volume no. 9,  

Pramana Research journal, 1409, 1411,(2019) 
16 Campaign Against Hate Speech, “The Wages of Hate: Journalism in Dark Times”,( September 2020) 

https://hatespeechbeda.files.wordpress.com/2020/10/finalhatespeechreport.pdf 

https://hatespeechbeda.files.wordpress.com/2020/10/finalhatespeechreport.pdf
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It becomes very important to know that hate speech does not fall under the right of freedom of 

speech and expression but yet it remains a particular problem to it.  A  lot of lenient and deliberate 

attempts  made by the media in order to control the freedom of expression.  

The demolition of Babri Masjid incident is one of the examples which led to murdering of around 

2000 individuals due to prompting. Further slaughters of Hindus occurred in Bangladesh and 

Pakistan because of this as well.  Media should strictly be held accountable for hate speeches.  

Recently there have been a lot of cases where the media has tried to curb freedom of expression.  

When a politician or an individual is conveying hate speech the media will have to be unbiased 

while revealing the occasion. Individuals and groups of people who make enquiries and put forth 

their opinions about the administration of the country are portrayed as a risk to national security 

because the media brands them as anti-national. Few of the instances where media was responsible 

for adding and spreading hate speech include the capture of human rights activists in the Bhima 

Koregaon incident. 

Bhima Koregaon is a village with historical significance in Maharashtra where violence broke out 

during a commemorative event conducted by the left activists in 2018.   Dalit organization led by 

Bharipa Bahujan Mahadangh( BBM)  had called Maharashtra bandh to protest against the state 

government's failure to stop violence at Bhima Koregaon. Due to misinformation spread about the 

incident on social media, a person was killed in caste violence on January 1st 2018. Violence 

erupted when Dalit groups were celebrating the bicentenary of the Bhima Koregoan battle in which 

the forces of the British East India Company defeated the Peshwa's Army17. 

Another disturbing fact is that India's positioning has dropped down to 140 from 138, as shown by 

World Press Freedom of Index, 2019. One of the numerous reasons can be developing hatred 

against the journalists in India. This turns into a matter of great concern as  it uncovers the 

vulnerability under which Indian journalists are working at the contemporary time. The restrictions 

against the press that is held by the government officials or the politicians in the present moment  

 

 

 
17 Misinformation On Social Media Led To Pune Violence : Minister, Business Standard, https://www.business-

standard.com/article/pti-stories/misinformation-on-social-media-led-to-pune-violence-minister-

118010301338_1.html 

https://www.business-standard.com/article/pti-stories/misinformation-on-social-media-led-to-pune-violence-minister-118010301338_1.html
https://www.business-standard.com/article/pti-stories/misinformation-on-social-media-led-to-pune-violence-minister-118010301338_1.html
https://www.business-standard.com/article/pti-stories/misinformation-on-social-media-led-to-pune-violence-minister-118010301338_1.html
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demonstrates a great threat to democracy. Hence, there's a crucial need to balance freedom of 

expression and hate speech in India18 

 

V. Incitement Of Hate Speech Via Commercial Advertisements And Marketing 

Campaigns 

 

Businesses should mandatorily not participate and promote any sort of advertisements that directly 

or indirectly incites hate speech, discrimination or violence. Businesses should develop clear social 

media content guidelines and policies, and ensure employees receive training on the appropriate 

use of marketing and media platforms. In developing and implementing advertising or marketing 

campaigns, care should be taken to promote ethical speech that enhances the key principle of non-

discrimination. Businesses should consider taking positive steps to address intolerance based on 

stereotypes. Education and advocacy are also instrumental as tools for counteracting hate speech19. 

 

 

VI. Freedom Of Speech And Expression And Hate Speech Under The Indian 

Constitution 

 

Article 19(1) (a) Of the Indian constitution provides the right to freedom of speech and expression.   

Article 19 (2) of the Indian constitution provides restrictions for this free speech in the interest of 

sovereignty and integrity of India, security of the state, friendly relationships with the foreign 

states, public decency, morality etc. Hate speech is definitely a challenge to freedom of speech and 

expression and in recent times it has been used as a tool to gain popularity. Under Article 51AH20 

of the Indian constitution, citizens will have to develop scientific temper, humanism and a spirit 

of inquiry and reform.  

 

 
18 Samarth Mishra, Aditya Kumar Shukla, balancing freedom of Expression and hate speech, Volume no. 9,  

Pramana Research journal, 1409, 1411,(2019) 
19 Product development, advertising, use of products and services, Business and human rights, https://hrdd-

assessment.org/use-or-promotion-of-hate-speech-in-advertising-or-marketing-campaign/ 
20 India Const. art. 51 AH 

https://hrdd-assessment.org/use-or-promotion-of-hate-speech-in-advertising-or-marketing-campaign/
https://hrdd-assessment.org/use-or-promotion-of-hate-speech-in-advertising-or-marketing-campaign/
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In the case of Dr. Rao das Deshmukh v. Kamal Kishor Nanasahev Kadam21The applicant sought 

votes by using a poster which said ' teach a lesson to Muslims'.  The Supreme Court had held that 

the poster cannot be used as it threatens communal feelings and creates disharmony between 

communities.  it was concluded to be offensive and it went against the integrity and secure structure 

of the country. 

Right to freedom of speech and expression is one of the fundamental rights guaranteed under the 

Indian constitution.  This is an essential part of democratic country. But usually freedom of speech 

and expression is often treated as freedom to discriminate and open people of the same society.  

Hate speech has a very great significance in an era where the Internet is largely available to a huge 

audience in a short period of time.  There have been few restrictions imposed by the Human Rights 

Council on the freedom of expression 

1. Hate speech which affects the community 

2. Incitement to discrimination or violence on national racial or religious grounds 

3. Defamation to protect the reputation of other  

4. Child pornography 

 

Hate speech marginalizes individuals on the basis of their membership in groups.  Through the 

Press Council of India Act, 197822 The Press Council of India was established. PCI is a body which 

ensures that press functions in a manner adhering with journalistic standards.  PCI has few codes 

of conduct that will have to be followed by the journalists in order to maintain high professional 

standards and respect the rights of citizenship.  Based on these codes of conduct,  the PCI can 

censor newspapers or news agencies.  Television news is regulated by the Cable Television 

Network Regulation Act, 199523.  This code prohibits broadcast of news which violates and attacks 

community and religious sentiments24. 

 
21  Dr. Das Rao Deshmukh v. Kamal Kishore Nanasaheb Kadam, 1996 AIR 391, 1995 SCC (5) 123 
22 Press council of India Act, 1978, no. 2 of 1867 , Acts of Parliament, 1978 
23 Cable Television Network Regulation Act, 1995, No. 199507 , Acts of Parliament, 1995 
24 Ujjaiani Chatterji, Why is free speech different from hate speech, The Leaflet,( March 29, 2022), 

https://theleaflet.in/why-is-free-speech-different-from-hate-speech/ 

https://theleaflet.in/why-is-free-speech-different-from-hate-speech/
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VII. Role Of Judiciary  To Minimize Hate Speech  

 

When violence and hate speech increases on social media platforms,  it is the duty of the higher 

judiciary to ensure that it minimizes hate speech. However, the role of the judiciary has been 

mixed.  For example, social media campaigns to demonize Tablighi Jamaat members went viral 

on social media and petitions were filed before the Supreme Court seeking for intervention in the 

matter. However, the court set aside the matter.  In the Sudarshan news TV case, the court 

intervened to stop communal programs only after some of the episodes had been telecasted.  In 

2020 Delhi right hate speech case,  the Chief Justice of Delhi High Court gave the union 

government 4 weeks to respond when the court at least could have directed the filing of an FIR 

against the accused.  

 Hindutva group raised slogans against minority community.  A petition was fired to ensure that 

the police prevented such crimes.  Our court simply tagged the petition with similar other positions.  

After this case genocide were made at religious conclave at Haridwar.  It is only after the Supreme 

Court intervened in the matter, the arrest was made25. 

 

 

 

 

 

 

 

 

 
25 Mohd Sikandar, concerns over increasing hate speech and judicial inaction, the Leaflet, (January 30, 2022), 

https://theleaflet.in/concerns-over-increasing-hate-speech-and-judicial-inaction/ 

 

https://theleaflet.in/concerns-over-increasing-hate-speech-and-judicial-inaction/
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VIII. Conclusion 

 

Freedom of speech and expression is important in a democratic country because people have the 

right to expression and opinion.  But in the last few years, cases of hate speech have gradually 

increased in India.  Few media channels broadcast content which spreads communal amongst 

various groups.  An individual finds it difficult to express his or her opinion due to a lot of political 

pressure in recent times.  Sometimes the law is also abused by lawmakers who use it against 

individuals considering them as a threat. It is done in order to silence the voice that questions and 

confronts the government functioning.  This has raised the question of individuals’ entitlement to 

his fundamental rights.  Few media channels have also been responsible for curbing freedom of 

speech and expression.  Hate speech definitely has generated hatred against individuals’ 

communities in groups.  Media houses do it in order to increase their virality and gain popularity 

whereas politicians deliver speeches to gain votes.  Media platforms and apps such as WhatsApp 

and Facebook have been used to deliver misinformation and have caused false killings of 

individuals. All these have led to lack of balance between freedom of speech and expression and 

freedom of press resulting in the incitement of hate speech. 


