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ABSTRACT                                                   

 

Adoption as a development of a family has drawn overall research since three decades. India as 

one of the antiquated nations in the Asian mainland has experienced real changes in the field of 

adoption. From a casually embracing male child for performing last customs after the demise of 

the received guardians, India has demonstrated dynamic changes. Amid the social change in the 

1950's, India centered around discovering home for relinquished, dejected, ill-conceived and 

surrendered children. 

The subject matter of this paper deals with comprehensive analysis of adoption law in India and 

how the adoption law around the world do not have much impact on India’s adoption law. Practice 

of adoption is been followed since many decades but the law for adoption came in the 19th 

Century. There are various religions in India but there is no particular adoption law governing the 

adoption of all religions. Till now in India there is only one personal law governing adoption that 

is Hindu Adoption and Maintenance Act, 1956.  

This paper also deals with historical prospective of adoption in India, Condition for adoption which 

is more important to adopt any children, and in what way they can adopt what are the procedure 

of adoption , how people from another country can adopt what ere the rule regulation or what 

procedure they ned follow for adopt children from other country is also mentioned.  

when the potential adopters are same-sex couples, who are willing to adopt children and create a 

family together. Currently, not all states permit same-sex couples to adopt.Many lesbian, gay, and 

bisexual people would like to be parents. In this situation second parent adoption (also called a co-

parent adoption), joint adoption.  
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CONCEPT OF ADOPTION UNDER HINDU LAW 

 

Adoption means when a couple take responsibility of a child and treat that child like their own 

child. There are different provision which are given in respect to adoption but there are other 

personal law like Christian law, Muslim law, Paris law and no other laws are given they have to 

proceed with the court for adoption under Guardian and wards Act 1890. Legally adoption 

means a process of transforming he entire legal parentage of a child from his natural parents to 

the adoptive parents. If any one want to adopt child from outside the India he have to proceed 

under the guardian and wards Act, 1890 and if he/she want to take the child outside the country 

then it should be done on foreign law.  

As per Hindu Shastra, it is believed that the adopted son is a reflection of the natural son of 

Adoptive Parents. This helps in guaranteeing the protection and care of the adopted son. Once a 

child for good is separated from his biological parents and becomes a legitimate child of his 

adoptive parents, he has all the rights that are related to adoptive parents. This means the 

adoptive child cannot marry the other adoptive child or real child of his adoptive parent.1 

In general sense Adoption means when a couple take all the responsibility of a child who is not 

their own child and belong to some other parents. Here the parents adopting the child agrees to 

raise the child as they could had raised their own child. Here parentage of a child is transfer from 

his/her natural parents to the adopting parents. In the modern law, both male and female can be 

adopted as per the desire and the choose of the adopting parents. In the case of adoption the old 

tie of the child with his/her natural parents severed and he is taken as he is born in the new 

family and acquire right, duties and status in the new family.2 

 
1 Krishnendra Joshi, Adopting a child under Hindu Law, blog.ipleaders ( March 30, 2021, 7:20 PM), 

https://blog.ipleaders.in/adopting-child-hindu-law/  

  
2 Supra note1at 1   

https://blog.ipleaders.in/adopting-child-hindu-law/
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Under the Hindu Adoption and Maintenance Act, 1956 Any male and female having sound mind 

and are eligible for adopting a child can adopt a child. If the male Hindu and female Hindu are 

married and wants to adopt a child he/she have to take a his/her wife and husband as well before 

adoption and the consent should be free. Under this Act section 2 deals that includes religions 

such as Jain, Sikhs, Buddhists etc. in the definition of Hindu, although their practices ae different 

from the Virashaiva, Lingayat or a follower of the Brahmo, Prarthana or Arya Samaj which are 

considered as Hindus. When a Hindu adopt it covered by Hindu Adoption act. All the adoption 

can made under this act. 

In  the modern Hindu law the act of adoption is made according to the provisions of Hindu 

Adoption and Maintenance Act, 1956. In India the other personal laws such as Muslim Law, 

Christian Law doesn’t recognize adoption. In Ramasubbayya v. Chanchu Ramayya adoption was 

defined as “A juridical act creating between two person certain relations, purely civil, of 

paternity and affiliation”. According to the Hindu Adoption and Maintenance Act, 1956 the 

Hindu married couples or unmarried adults can only adopt a Hindu child.3 

 

HISTORICAL PROSPECTIVE  

In India, till recently adoption as a legal concept was available only among the members of the 

Hindu community. Historically, the religion- specific nature of adoption laws had reinforced 

practices that were inequitable to children and obstructed the shaping of the Uniform Civil Code 

as envisaged under Article 44 of the Constitution. The initiation dares back to 1890 under the 

Guardian and Wars Act, 1890, which through secular, made the child a ward, and not an adopted 

child. A major hindrance has been the personal laws of Muslims, Christians, Parsis and Jews, 

which do not recognize complete adoption. 4 

 
3 Ajin Raj S R, Adoption Under Hindu Law, ourlegalworld, ( March 30, 2021, 7:48 PM), 

https://www.ourlegalworld.com/adoption-under-hindu-law/  
4 Harshita Tomar, History of Adoption and a legal beginning of Inter country Adoption, racolblegal, ( March 30, 

2021 8:45 PM), https://racolblegal.com/history-of-adoption-and-a-legal-beginning-of-inter-country-

adoptions/#:~:text=In%20India%2C%20till%20recently%20adoption,members%20of%20the%20Hindu%20commu

nity.&text=The%20initiation%20dares%20back%20to,and%20not%20an%20adopted%20child  

https://www.ourlegalworld.com/adoption-under-hindu-law/
https://racolblegal.com/history-of-adoption-and-a-legal-beginning-of-inter-country-adoptions/#:~:text=In%20India%2C%20till%20recently%20adoption,members%20of%20the%20Hindu%20community.&text=The%20initiation%20dares%20back%20to,and%20not%20an%20adopted%20child
https://racolblegal.com/history-of-adoption-and-a-legal-beginning-of-inter-country-adoptions/#:~:text=In%20India%2C%20till%20recently%20adoption,members%20of%20the%20Hindu%20community.&text=The%20initiation%20dares%20back%20to,and%20not%20an%20adopted%20child
https://racolblegal.com/history-of-adoption-and-a-legal-beginning-of-inter-country-adoptions/#:~:text=In%20India%2C%20till%20recently%20adoption,members%20of%20the%20Hindu%20community.&text=The%20initiation%20dares%20back%20to,and%20not%20an%20adopted%20child
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In India, adoption has been experienced for thousand years. Historically, when there is lack of 

male offspring occurred, couples went for adoption of a male child to title him as a lawful heir 

after the death of the adoptive parents. According to Hindu tradition if person has a son to light 

the funeral fire then salvation will be easily achieved through sons who offer ancestral worship. In 

ancient systems of law only Romans and Hindus provided for an organized institution of adoption. 

Under both these systems primary objective of adoption was to provide a child to childless and 

continue the line According to Manu “An adopted son shall never take the family name and estate 

of his natural father, the funeral cake follows the family name and the estate the funeral offerings 

of him who gives the son in adoption cease as far as that son is concerned.5 

 

CONDITION FOR ADOPTION  

1. The prospective adoptive parents shall be physically, mentally and emotionally stable, 

financially capable and shall not have any life threatening medical condition. 

2. Any prospective adoptive parents, irrespective of his marital status and whether or not he 

has biological son or daughter, can adopt a child subject to following, namely:- 

• the consent of both the spouses for the adoption shall be required, in case of a married 

couple; 

• a single female can adopt a child of any gender; 

• a single male shall not be eligible to adopt a girl child; 

3. No child shall be given in adoption to a couple unless they have at least two years of stable 

marital relationship. 

4. The age of prospective adoptive parents, as on the date of registration, shall be counted for 

deciding the eligibility and the eligibility of prospective adoptive parents to apply for 

children of different age groups 

5. In case of couple, the composite age of the prospective adoptive parents shall be counted. 

6. The minimum age difference between the child and either of the prospective adoptive 

parents shall not be less than twenty-five years. 

 
5 M.V.Kartik, MR.Dhanasekar, Child Adoption in India – Issues and Challenges , volume 120, International Journal 

of Pune and Applied mathematics , REV.1, 4327 (2018) http://www.acadpubl.eu/hub/  

http://www.acadpubl.eu/hub/
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7. The age criteria for prospective adoptive parents shall not be applicable in case of relative 

adoptions and adoption by step-parent. 

8. Couples with three or more children shall not be considered for adoption except in case of 

special need children as defined in sub-regulation (21) of regulation 2, hard to place 

children as mentioned in regulation 50 and in case of relative adoption and adoption by 

step-parent. 6 

 

 PROCEDURE FOR ADOPTION  

 

Step 1 – Registration 

Prospective adoptive parents need to get registered with an authorized agency. Recognised Indian 

Placement Agencies (RIPA) and Special Adoption Agency (SPA) are the agencies which are 

allowed to make such registrations in India. The prospective adoptive parents can visit the 

Adoption Coordination Agency in their area where the social worker will explain the process and 

take you through the formalities, paperwork and general preparation required for registration.7  

Step 2 – Home Study and Counseling 

A social worker for the registration agency will make a visit to the home of the prospective 

adoptive parent in order to do a home study. The agency might also need the parents to attend 

counselling sessions in order to understand the motivation, preparation, strengths and weaknesses 

of the prospective parents. As per Central Adoption Resource Authority regulation, the home study 

needs to be completed within 3 months from the date of registration. The conclusion from the 

home study and counselling sessions is then reported to the honourable court.8  

Step 3 – Referral of the Child 

 
6 Central Adoption Resource Authority(CARA), http://cara.nic.in/Parents/eg_ri.html ( March 31, 2021 7:15 PM)  
7 Vishnu Surana, Anushka, Anmol, Procedure for Adoption in India, Iegalservicesclinic, ( March 31, 2021 7:35 

PM), http://www.legalservicesclinic.org/uncategorized/procedure-for-adoption-in-india/  
8 Id. At 4  

http://cara.nic.in/Parents/eg_ri.html
http://www.legalservicesclinic.org/uncategorized/procedure-for-adoption-in-india/
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The agency shall intimate the interested couple when-ever there is a child ready for adoption. The 

agency will share medical reports, physical examination reports and other relevant information 

with the couple and also allow them to spend time with the child once they are comfortable with 

the details shard. 9 

Step 4 – Acceptance of the Child 

Once the parents are comfortable with a child, they will have to sign a few documents pertaining 

to acceptance of the child.10 

Step 5 – Filing of Petition 

All necessary documents are submitted to a lawyer who prepares a petition to be presented to the 

court. Once the petition is ready, the adoptive parents will have to visit the court and sign the 

petition in front of the court officer.11 

Step 6 – Pre-Adoption Foster Care 

Once the petition is signed in the court, the adoptive parents can take the child to a pre-adoption 

foster care centre and understand the habits of the child from the nursing staff before taking the 

child home.12 

 

Step 7 – Court Hearing  

The parents have to attend a court hearing along with the child. The hearing is held in a closed 

room with a judge. The judge may ask a few questions and will mention the amount which needs 

to be invested in the name of the child.13 

 

 
9 Id. At 4  
10 Id. At 4  
11 Id. At 4  
12 Id. At 4  
13 Id. At 4  
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Step 8 – Court Order 

Once the receipt of investment made is shown, the judge shall pass the adoption orders.14 

Step 9: Follow Up 

Post completion of the adoption, the agency needs to submit follow up reports to the court on the 

child’s well-being. This may continue for 1-2 years.15 

 

SOCIAL CHANGES IN INDIAN ADOPTION 

Children who became orphans due to abandonment, poverty and wars created a reason for the 

authorities to look into their wellbeing. Initially such children were automatically included into 

their families by the next kin, from either side of the family. This transformation of the children‟s 

welfare created a pathway to Indians adopting unrelated children during the 1920‟s. Because there 

was no awareness about documentation, the number of unrelated children being adopted during 

this time is not available.(Tolfree)16 

 INTER COUNTRY ADOPTION  

 

Every child has a right to love and be loved and to grow up in an atmosphere of love and affection 

and of moral and material security and this is possible only if the child is brought up in a family. 

The most congenial environment would, of course, be that of the family of his biological parents. 

But if for any reason it is not possible for the biological parents or other near relative to look after 

the child or the child is abandoned and it is either not possible to trace the parents or the parents 

are not willing to take care of the child, the next best alternative would be to find adoptive parents 

for the child so that the child can grow up under the loving care and attention of the adoptive 

parents.”[i]The practice of inter-country adoption came about largely as a humane response to the 

 
14 Id. At 4  
15 Id. At 4 
16 Supra note 5 at 3  
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plight of war orphans and the abandoned children of servicemen in World War II, the Korean War 

and the Vietnam War.17 

 

Today, the main receiving countries are the United States, Canada and the developed countries of 

Western Europe. Factors such as the decline in fertility associated with stalling marriage, the 

limited success rate and high cost of infertility treatment and a lack of domestic adoption 

opportunities have made inter-country adoption an alternative to childless couples in the receiving 

countries.18However, in states of origin or sending countries, extreme poverty, lack of 

contraception and society’s attitudes to birth of illegitimate children are three major factors leading 

to the abandonment of children to institutions.[ii] The concept of “male” child also leads to the 

abandonment of the girl child which is an unfortunate reality in our own country.19 

 

ADOPTION BY SAME SEX COUPLE  

 LGBT adoption is the adoption of children by lesbian, gay, bisexual, transgender (LGBT+) 

people. This may be in the form of a joint adoption by a same-sex couple, adoption by one partner 

of a same-sex couple of the other's biological child (step-child adoption), or adoption by a single 

LGBT+ person. Joint adoption by same-sex couples is legal in twenty-seven countries as well as 

several subnational jurisdictions and dependent territories. Furthermore, some form of step-child 

adoption is legal for same-sex couples in five countries. Given that constitutions and statutes 

usually do not address the adoption rights of LGBT persons, judicial decisions often determine 

whether they can serve as parents either individually or as couples. Opponents of LGBT adoption 

have argued that LGBT parenting adversely affects children. However, scientific research 

consistently shows that gay and lesbian parents are as fit and capable as heterosexual parents, and 

their children are as psychologically healthy and well-adjusted as those reared by heterosexual 

 
17  Palak Jain, Inter Country Adoption, lawctopus, ( March 31, 2021 8:15 PM),  

https://www.lawctopus.com/academike/inter-country-adoption/  
18  Id. At 5  
19  Id. At 5 

https://www.lawctopus.com/academike/inter-country-adoption/
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parents. Major associations of mental health professionals in the U.S., Canada, and Australia have 

not identified credible empirical research that suggests otherwise20 

Currently a child can enter into the lives of same-sex couples in a limited number of ways. The 

same-sex couples can attempt to adopt jointly ("joint adoption"), or as a ("second parent adoption") 

or as an equitable adoption. The adoption forms such as joint adoption, second parent adoption or 

an equitable adoption give opportunity for same-sex couples to become adoptive parents.Despite 

significant differences on the issue of same sex adoption between social groups, the reality is that 

same sex families exist and adoption by same-sex couples nowadays is becoming more 

widespread. 21  

CONCLUSION  

Adoption is a social institution that has undergone many changes with the passage of time. The 

concept and objectives of adoption has changed drastically from time to time. In Hindu law the 

earlier motive of adoption was religious, but now the concept has changed. The only personal law 

which allows adoption in India is the Hindu Law. Other personal laws like Muslim Law, Christian 

Law doesn’t have the provisions for adoption, so they want to approach the court for adoption 

under the Guardians and Wards Act, 1890.22 

The Hindu Adoption and Maintenance Act, 1956 is the Act that deals with the rules and regulations 

relating to adoption and maintenance and is applicable to Hindus only. No other personal laws deal 

with adoption other than the Hindu law.  This is because Hindu law believed that it was necessary 

to have a male child to continue one’s lineage and attain moksha. On the other hand, the provisions 

relating to adoption contained in Juvenile Justice (Care and Protection of Children), 2015 are 

applicable to all Indians.23 

             

 
20 LGBT Adoption, https://en.m.wikipedia.org/wiki/LGBT_adoption, ( March 31, 2021 10 PM)  
21 Ketevan Kukhianidze, Adoption by same sex, Rev 72,  73&76 , (1857) 

https://eujournal.org/index.php/esj/article/view/1618/1621  
22 Supra note 3 at 2 
23 Zeta Teresa Pereira, Adoption under Hindu Law , racolblegal, ( March 31st ,2021 10PM) 

https://racolblegal.com/adoption-under-hindu-law/  

https://en.m.wikipedia.org/wiki/LGBT_adoption
https://eujournal.org/index.php/esj/article/view/1618/1621
https://racolblegal.com/adoption-under-hindu-law/

