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ABSTRACT 

This paper proposes to comparatively analyse the constitutional design of bicameral national 

legislatures in various polities to suggest reforms to the Rajya Sabha, the upper house of the Indian 

Parliament. The intertwining of purposes of federalism and bicameralism is discussed, and various 

models of representation of federating units in the national legislature are critically analysed. The 

existing system of Rajya Sabha, its design and unique features are detailed. The paradigm of 

cooperative federalism and its manifestation in various executive, statutory and constitutional 

formats, in existence in the Indian polity today, are considered.  The application of cooperative 

federalism in design of legislature is explored. It is sought to propose a constitutional reform by 

way of re-designing of Rajya Sabha, as an assembly of state government delegations. The German 

constitutional model is comparatively analysed as an existing precedent for this design. The 

challenges arising out of such a model, including resolution of legislative deadlocks are deliberated 

upon. The necessary changes to the existing constitutional provisions and functions as well as 

possibilities and scenarios arising out of exceptions like emergency are analysed. The reform 

proposal is intended to ensure a meaningful reconstruction of Rajya Sabha to ensure its relevance 

as a constitutional body with legislative functions, while ensuring due representation of the 

interests of the States in the Union.  
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1. Introduction 

The process of law making has evolved from being the mandates of sovereign monarchs to that of 

deliberated statutes originating from and approved by public assemblies. Law making process is 

now commonly vested in elected representative plural legislatures. Bicameralism is imbued in the 

design of legislatures to ensure checks and balances in the legislative process. It entails the design 

of two assemblies that ordinarily meet, deliberate and vote separately on legislative proposals. The 

houses are intended to balance each other. As Montesquieu noted, “The legislative body being 

composed of two parts, they check one another by the mutual privilege of rejecting”1.   This may 

include the necessity of balancing a populist directly elected lower house with a pragmatic and 

wise unelected upper house. As Walter Bagehot said, “A formidable sinister interest may always 

obtain the complete command of a dominant assembly by some chance and for a moment, and it 

is therefore of great use to have a second chamber of an opposite sort, differently composed, in 

which that interest in all likelihood will not rule”2. Federalism and bicameralism are linked because 

the federal character of a nation comprising constituent units can be reflected in, and secured by, 

a bicameral legislature3. 

1.1 Analysis of bicameral legislatures across various polities 

Most federations have bicameral legislatures, where the upper house is designed to represent the 

interests of the federating units. This is best manifested in the US constitution, but is true for other 

polities too. Many polities have bicameral legislatures owing to historical legacy reasons as well. 

The British Parliament of Westminster, the mother of all parliaments, is also bicameral. There has 

been a historically progressive tendency of shifting of balance of power away from the aristocratic 

unelected4 House of Lords to the democratically elected House of Commons. In the British 

parliament, the House of Lords, which used to be the highest court of appeal as well, is now seen 

as the check to the populist decisions of the lower house. This was recently seen in the assertion 

 
1 Baron de Montesquieu, The Spirit of laws, Pg 183 
2  Walter Bagehot, "The English Constitution", in Norman St John-Stevas, ed., The Collected Works of Walter 
Bagehot 
3 M Venkaiah Naidu, “The need for a second chamber”, The Hindu, May 11, 2020 
4 https://www.parliament.uk/about/mps-and-lords/about-lords/lords-appointment/ 
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of parliament’s rights over Brexit negotiations5. Such an internal check is crucial due to the 

prevalence of Parliamentary sovereignty in Britain. Since the British Constitution lacks 

mechanisms of judicial review or mandatory legislative referendum, there exists a modern utility 

for this anachronistic institution in the form of a second chamber with full deliberative and revisory 

powers6. It may be noted that the upper house in parliament does not act in anyway as the 

representatives of the devolved regions like Scotland or Wales. There is no federal dimension to 

bicameralism in the design of the British Parliament. 

The American constitutional experiment created the most powerful upper house in the world, the 

Senate7. The Senate was to balance the directly elected lower house, the House of Representatives. 

As Fenno noted, “The use of the Senate is to consist in its proceeding with more coolness, with 

more system and with more wisdom, than the popular branch”8.  The Senate has 100 members 

with equal representation of two directly elected members9 from each of the 50 states. It was vide 

the seventeenth amendment to the constitution that the earlier mechanism of election of senators 

by state legislators was replaced by direct election. Hence, the Senate acts as the direct 

representative of states’ interests in the US Government. The Senate has co-equal legislative 

powers with the lower house, including the power to amend financial bills. It has special powers 

wherein it is constitutionally mandatory for the President to seek the approval of the Senate for 

international treaties and appointments of officers, ambassadors, judges, etc. The federal 

dimension of these special powers can be viewed in the constitutional convention of “Senatorial 

Courtesy”, which requires the President to consult the senior senator of the state in which 

appointment is to be made, before making the nomination10. The Senate has evolved into a unique 

presence in the American polity, acting as a check to the lower house as well as simultaneously 

being the states’ representative institution.  

 
5 “Brexit: Government defeat in Lords over terms of meaningful vote”, BBC News, 30 April 2018, 
https://www.bbc.com/news/uk-politics-43951405 
6 Ogg, English Government and Politics, p 338 
7 Stanard, Harold, “The Two Constitutions”, p.112 
8 Fenno, The United States Senate, p. 3. 
9 Article I, clause 3, The Constitution of the United States of America 
10 Vishnoo Bhagwan, Vidya Bhushan, Vandana Mohla, “World Constitutions – A Comparative Study” 
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The Senate in the Canadian Parliament is a chamber of life-tenure members nominated by the 

Governor General of Canada on the advice of the Prime Minister. There is unequal representation 

between the provinces and the only requirement for candidates are that they must be resident of 

their representing province11. It is a theoretically federal institution, but is systemically weakened 

because of its nominated character.  The members do not regard themselves as being responsible 

to the provincial legislatures or voters12, but rather to their appointing authority, the federal 

government. Hence, it is not a saviour of Canadian federalism, by any stretch.  

The Senate in the Australian Parliament is closer in design to the American model. There is equal 

representation for states, as well as direct election of members from state-wide electorates13. But 

the significant difference between the American and Australian systems is the parliamentary form 

of government that is adopted in the latter. Unlike the U.S President who is independent of the 

Congress, the Australian Government is composed from and responsible to the lower house of the 

Parliament, the House of Representatives, which therefore eclipses the Senate14. The Australian 

senate is not vested with any unique powers with federal dimensions; nonetheless, the equal 

representation for the states empowers them.   

The House of Federation is the upper house in the Parliament of Ethiopia. This house has the power 

to interpret the constitution15. It also has other unique powers regarding constitutional affairs and 

dispute resolution as well as regarding fiscal re-distribution of revenues within the polity. This 

House is constituted by elections from the state councils or legislatures, with an added option for 

the states to allow direct elections16. 

Hence, the evolution of the Constitutional model of bicameralism has gained more significance in 

federal polities, by virtue of acting as a safeguard for the states’ interests. The design of the upper 

house, whether by way of nomination or direct or indirect election is crucial toward fulfilling any 

 
11 Ibid 
12 ibid 
13 Article 7, The Constitution of Australia 
14 Supra note 8 
15 Article 62, The Constitution of Federal Democratic Republic of Ethiopia 
16 Ibid Article 61 
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constitutionally set goals for federalism. In this perspective, the Indian and German models of 

bicameralism will be discussed later through comparative analysis. 

 2. Federalism and Bicameralism in India 

India historically has been ruled federally, with dual governments at the central and regional level. 

This has been necessitated due to the inherent diversity in the subcontinent as well as for 

administrative convenience. In the British era, also provincial governments were established in 

India. Bicameralism was also adopted in the various constitutional schemes devised by the British 

Parliament for governing India. A Chamber of princes headed by the Viceroy was convened as an 

assembly to represent the Princely states.   

Federalism in the Indian constitution has been systemically designed to be asymmetric. All states 

are not equal to each other, with certain sub-regions within states even having autonomous 

administrative bodies. More significantly, the states are in a skewed relationship with the Centre. 

The Constitution envisions the polity as a “union of states17”. The states are formed and altered 

through parliamentary enactments18. The constitutional head of the state, the Governor is 

appointed by the President on advice of the Union Government19. The President may also dismiss 

a state government on account of breakdown of constitutional machinery20. Nonetheless, the 

existence of dual governments at the Union and state level, supremacy of the constitution and an 

independent judiciary with Supreme Court at the apex to adjudicate disputes between the Union 

and the states21, anchor the federal nature of the polity.  

The design of the Rajya Sabha or the Council of states, in India has been to serve multiple functions 

as an upper house, to represent states’ interests as well as a house of elders. The Rajya Sabha acts 

a permanent house, with members elected indirectly from state legislatures, with biennially 

rotating six-year terms22. The numerical strength of members is proportional to the population of 

 
17 Article 1, The Constitution of India 
18 Ibid, Article 3 
19 Ibid, Article 155 
20 Ibid, Article 356 
21 Ibid, Article 131 
22 Ibid, Article 80 
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the states. The house also accommodates eminent citizens appointed by the President of India. 

This design serves to fulfil both the purposes of ensuring states’ representation as well as 

membership of pragmatic legislative elders, to balance the directly elected lower house, the Lok 

Sabha or the House of the people.  

The constitutional and legislative functions of the Rajya Sabha are distinct. The upper house is not 

the co-equal of the lower one. The Rajya Sabha enjoys inferior legislative powers in financial 

matters23, having only the role to provide a non-binging opinion to the Lok Sabha. In ordinary 

legislative matters also, the wishes of the Rajya Sabha can be easily over-ruled by the numerically 

larger Lok Sabha through a joint session consequent to legislative dead-lock24.  

The Rajya Sabha has unique electoral role as a participant in the electoral colleges electing the 

President and Vice President of India. The Rajya Sabha also shares a co-equal role with the Lok 

Sabha in the impeachment of constitutional functionaries like judges of Supreme Court.  

The Rajya Sabha enjoys certain unique constitutional functions, which reflect its role as a 

representative of the states.  This includes the special power to enable the Parliament to legislate 

on a subject specified in the exclusive state list25. The Rajya Sabha also has the power to create an 

All India Service, a cadre of civil servants common to the Union and the states26.  

The Rajya Sabha has to a great extent failed in embodying or fulfilling the interests of the states. 

The system of elections to Rajya Sabha has reduced it to a purely political exercise. The extension 

of anti-defection law to state legislators voting for Rajya Sabha elections substantiates this. The 

candidates for Rajya Sabha rarely reflect any interests or aspirations or agenda for the 

representation of that state in the Union parliament. The Rajya Sabha is commonly seen as a 

backdoor entry for politicians to enter the Parliament by avoiding direct elections. Despite having 

the constitutional mandate to act as the representative of states, with unique powers vested therein, 

the Rajya Sabha has rarely fulfilled it. 

 
23 Ibid, Article 109 
24 Ibid, Article 108 
25 Ibid, Article 249 
26 Ibid, Article 312 
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 Despite India being a federal polity at birth, the concept of a bicameral house with representation 

for the states was not easily palatable for the constituent assembly27. A unicameral house for ease 

and quickness of legislation was argued for. The degree of deviation between the Rajya Sabha and 

Lok Sabha could be a metric to analyse the independent assertiveness of the upper house.  

It is prudent to analyse the opinion of the incumbent Vice president of India, who is also the ex-

officio chairman of the Rajyasabha. There exists a view that Rajya Sabha is obstructionist. These 

attitudes could be attributed to the design of Rajya Sabha, its indirectly elected nature, and 

consequent perceptions of illegitimacy. Nonetheless, only three Joint Sittings between the houses 

have had to be convened, to resolve differences between both the Houses. The Rajya Sabha was 

taunted as regressive when it rejected the Constitution (Twenty-fourth Amendment) Bill, 1970 for 

abolishing privy purses to erstwhile rulers after it was passed by the Lok Sabha. Nonetheless, on 

analysis of the complete productive history of the proceedings, Rajya Sabha cannot be said to be 

obstructionist28.  

The Leader of Rajya Sabha once said it is a serious question in a parliamentary democracy wherein 

the wisdom of a directly elected house is questioned repeatedly by the indirectly elected house29. 

The underlying debate was on the classification of the Aadhar Bill as a money bill under Article 

110 of the Constitution. The certification as a money bill, issued by the Speaker of the Lok Sabha, 

ensures that the bill only requires the approval of the Lok Sabha. The ensuing debate was on the 

emasculation of the Upper house, through technical frivolities. The matter was later considered 

and adjudicated by the Supreme Court of India30. The certification as a money bill was held to be 

under the purview of Judicial Review, but in the instant case the classification was held to be 

constitutional. A view has emerged that this judgement has reduced the Rajya Sabha to a to a 

nullity and will enable any Government, which has a majority in the Lok Sabha, to simply by-pass 

the Rajya Sabha where it may be in a minority, by adding a provision in the bill, involving 

 
27 Supra note 3 
28   M Venkaiah Naidu, “Do numbers matter in Rajya Sabha?”, The Hindu, May 12, 2020 
29 “RS Leader Arun Jaitley: Can unelected Rajya Sabha question elected Lok Sabha?”, The Indian Express, June 27 
2020 
30 WRIT PETITION (CIVIL) NO 494 OF 2012, Justice K.S.Puttaswamy(Retd) vs Union Of India 
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expenditure to be paid out of the Consolidated Fund of India31. To regain meaningfulness as a co-

equal house, it is required to do some soul-searching and configure the design of Rajya Sabha in 

accordance with the intentions of the Constitution. The paradigm of cooperative federalism 

between the executive branches of the Union and the states are being analysed to formulate a model 

for meaningful constitutional reform.  

3. Cooperative federalism in India 

Cooperative federalism entails a convergence of minds between the Central and state governments 

to address common problems in a coherent manner. The Constitution of India intended to have co-

existing and collaborating governments at the Union and states. The legislative domains and the 

corresponding executive domains have been carefully and meaningfully delineated. Various 

mechanisms have been designed and have naturally evolved in India, manifesting the paradigm of 

cooperative federalism.  

The Inter-state council is a constitutional body to be established by the President of India with duty 

to deliberate upon disputes between states, subjects of common interest between the union and the 

states, and to make recommendations for better co-ordination of policy and action on such subjects 

of common interest32. Though this is an original provision of the Constitution, it was established 

by the President only in 1990, with the council being composed of Prime Minister, some Union 

Ministers and Chief Ministers of all States33. The council in-effect was an assembly of the Heads 

of the government of the Union and the states. The order excluded the subject of disputes between 

the states, and only enabled deliberation on common issues and policy co-ordination. The main 

draw back in the design of this body is that it is disempowered, and without any autonomy; and 

most significantly it is purely deliberative and recommendatory without any power to legislate or 

 
31 Arvind P. Datar, Rahul Unnikrishnan, “Aadhaar: The Money Bill Controversy”, https://www.barandbench.com/ 
Oct 15, 2018 
32 Article 263, The Constitution of India 
33 Inter-state Council Order 1990, The Gazette of India, 28 May 1990 
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direct government actions. It is required to empower this body, for it to gain any meaning and 

relevance34.  

The NITI Aayog or the Policy commission was the successor to the Planning Commission of India. 

The erstwhile Planning Commission had the task of framing the Five-year plans for development 

and significantly, in allocating the funds to the states. The successor organisation is essentially a 

think-tank to achieve sustainable development goals with cooperative federalism. The Governing 

council of this body embodies this, by being constituted with the Prime Minister as Chairman and 

all the Chief Ministers of the States, Administrators of the Union Territories and certain other 

Union Ministers as being members35. This body focuses on providing policy input for better 

governance through a convergence of thoughts across the Union and states. It is a purely advisory 

body, created by the executive. It does not have any statutory or constitutional sanctity.  

The introduction of Goods and Services Tax heralded a massive change in the constitutional set 

up by creating a tangible forum for co-operative federalism. The introduction of the Goods and 

Services Tax (GST) is a very significant step in the field of indirect tax reforms in India, by 

amalgamating a large number of Central and State taxes into a single tax, GST mitigating ill effects 

of cascading or double taxation in a major way and pave the way for a common national market36. 

The original constitutional design of taxation system, where there was minimal overlap between 

the Union and states was transformed into a single united system.  The Goods and Services Tax 

(GST) Council is a constitutional body where the delegations of the central and state government 

converge to make policy decisions, with executive and legislative dimensions.  The GST Council 

is a joint forum of the Centre and the States, consisting of the Union Finance Minister as 

Chairperson, the Union Minister of State in charge of Revenue or Finance and the Ministers in 

charge of Finance or Taxation or any other Minister nominated by each State Government37. The 

weightage of votes is skewed in the favour of the Union, which is assigned one-third of the 

weightage of votes cast. The Council makes recommendations to the Union and states, regarding 

 
34 Uday Shankar, “Strengthening horizontal federalism in India: Role of the Inter-State Council”, barandbench.com, 
June 13, 2020  
35 Union Cabinet Resolution No.511/2/1/2015, The Gazette of India, February 16, 2015 
36 “Brief history of GST”, http://gstcouncil.gov.in/brief-history-gst 
37 Supra note 17, Article 279A 
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the rates of levy, apportionment, exemptions, etc. The Council also establishes mechanisms to 

adjudicate disputes between and among the Union and state governments38. The GST council is a 

living example of how governments can converge for constructive exercises. 

The convergence of the executive branches of the States and Union Government is not limited to 

ministerial delegations. The nominal heads of state, the President and Governors, also confer on a 

periodic basis39. Various developmental issues and themes are deliberated in such conferences. 

Thus the cooperative federalism in the form of meeting of minds of the Union and State 

governments are actively happening through constitutional, statutory and other platforms. They 

also ensure that the states’ concerns are represented and deliberated upon. Despite their being 

scope for such convergence or representation in legislative affairs, the same is markedly absent.  

4. Application of cooperative federalism in the design of legislature 

The principle of co-operative federalism entails convergence of thoughts and actions of the 

national and state level polities. The Constitution provides for clear demarcation of domains for 

the legislative competency of the Union and the States40. The Concurrent list of subjects can be 

legislated upon both by the states and the Union. Keeping in line with the centralising tendency of 

the Constitution, legislative gridlock between the Union and the states have been set in the favour 

of the Union Parliament41. In situations of exception like an Emergency this asymmetry is further 

accentuated by allowing the Union parliament to legislate on any state subject42, and to replace the 

state legislature in the event of constitutional breakdown thereof43. There is no convergence 

between the Union and state legislatures, except for approval of amendment of certain provisions 

of the constitution, requiring approval of majority of state legislatures44. The only provision 

wherein state legislatures directly communicate to the Union Parliament on legislative matters, is 

 
38 Ibid  
39 Press Information Bureau ,“President of India to preside over two-day Conference of Governors and Lt. 
Governors on November 23-24 at Rashtrapati Bhavan”, 21 November 2019 
40 Supra note 17, Article 246 
41 Ibid, Article 254 
42 Ibid, Article 250 
43 Ibid, Article 357 
44 Ibid, Article 368 
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while giving consent and enabling the Union to legislate for two or more states45. The unique 

power of the Rajya Sabha to allow the Parliament to legislate on state subjects in national interest46, 

symbolises the serious constitutional intention of acting as a balancing check within the Union 

legislature for states’ interests. The Senate of the United States of America has the unique power 

to ratify international treaties; such a power is absent for the Rajya Sabha or even the Parliament 

at large. But without any special reference to the Rajya Sabha or the States, the Union Parliament 

has plenary power to legislate on any subject to give effect to an international treaty or 

instrument47. This creates a potential space for flouting any of the constitutional safeguards 

regarding the legislative competency of the state; and might in the future be more vulnerable, if 

India joins a supranational union akin to the European Union, with significant domestic socio-

economic impact. 

Currently, there is an absence of meaningful representation of states in the Union Parliament. 

There is no forum for the direct expression of states’ interests. There is no requirement for the 

candidate of Rajya Sabha to be a state legislator. The Rajya Sabha has failed in acting as a 

representative house for the states. This is a systemic flaw. The electoral method of proportional 

representation through Single Transferable Vote, with the open ballot to be shown to the authorised 

party agent, renders the election as a factor of purely the relative strength of the political parties in 

the state legislature48. The crisis49 that enveloped out of the use of separate ballots instead of a 

single preferential ballot for Rajya Sabha bye-elections reflect the fragility of the system, on 

whether the Rajya Sabha should reflect the proportionality within the state legislatures or not. The 

indirect method of election of Rajya Sabha members coupled with the intensification of party 

politics, has created just another political entity, which does not fulfil the constitutional 

expectations of acting as the flag-bearer of federalism. In effect, the members of Rajya Sabha do 

 
45 Ibid, Article 252 
46 Ibid, Article 249 
47 Ibid, Article 253 
48 K Venkatraman, “How are the Rajya Sabha polls different?”, The Hindu June 21 2020 
49 Aakriti Handa, “Why Congress is distressed about Rajya Sabha by-elections in Gujarat”, 
https://www.moneycontrol.com, June 19, 2019  

https://www.moneycontrol.com/
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not see themselves as being accountable or representative of the state legislatures that elected them. 

They are only accountable to the political party concerned.  

It may therefore be said that the Rajya Sabha was created for noble federal duties, which lapsed 

due to flaws in design as well as implementation. It is hence, proposed to redesign the Rajya Sabha 

by radically changing the constituting elements of the house. Currently, the house is constituted 

from the legislative branches of the states through indirect elections. This is suggested to be 

changed to a house constituted from the executive branches of the states. That is, the Rajya Sabha 

will be a house composed of delegations from the State Governments. The delegation could be 

varying, and composed of the Head of the State Government, the Chief Minister, or any minister 

from the council of Ministers. The delegation could even be any other officer, including the 

Resident Commissioner of the state, who is currently the designated representative of the state 

government to the Union Government. Recently, the State of Kerala nominated an ex-

parliamentarian as its special envoy with cabinet rank in Delhi, with the duties to follow up with 

the Centre on the various centrally-sponsored schemes for the state and also for getting financial 

assistance for the projects mooted by the state government50. 

The delegations from the state governments will be direct representatives of the states’ interests 

and hence fully fulfil the political philosophy of cooperative federalism. The delegations are to 

vote as per the directions of the sending state governments. The State governments themselves are 

democratically elected and hence this house also continues to be indirectly elected. The house will 

continue to be a permanent house and the delegations can change at the discretion of the sending 

state government. A change in government of the state can also immediately reflect in its 

representation in the Rajya Sabha. 

This change in the constitution of Rajya Sabha will enervate it and create a constructive 

atmosphere of a constitutionally legitimised forum of representation and discussion of states’ 

interests. The voting weightage of the states can be in proportion to the population thereof, as 

before.  

 
50 “A Sampath appointed special envoy in Delhi”, Times of India, Aug 2, 2019 
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This constitutional model has already been tried and tested, and continues in existence in the 

Federal Republic of Germany. The lower house of the German national legislature is the 

Bundestag, and it is directly elected through Mixed Member proportion system. The upper house, 

the Bundesrat or the Federal Council is composed of the delegations of the executive governments 

of the States or the Lander51. The States in Germany follow parliamentary form of government, 

and the head of the Government, Minister-President or his representatives constitute the delegation 

in the Bundesrat. The weightage of votes for each delegation is proportional to the population of 

the sending state. The federal government also has the right to participate in the meetings of the 

Bundesrat52. Such a provision of right to attendance in both houses of the parliament, for the Union 

ministers, exists in India too53. 

The constitutional model of Bundesrat is favourably considered over other models for various 

reasons. The direct election system as followed in U.S.A or Australia might not suit India, since 

there is already a directly elected lower house. Parliamentarians elected through state-wide direct 

elections will have duties that are disproportionately small to their constitutional duties. They 

would enjoy a direct legitimacy absent for even State Chief Ministers with no special powers or 

duties to fulfil, as distinct from the unique powers of the U.S Senators. Nomination of members, 

as done in Canada or United Kingdom is ill-advised for India, since it will further diminish the 

standing of the house in a democracy. Further, the driving force behind this proposal is to imbue 

cooperative federalism in the polity. The German model is unique in co-opting the states in the 

legislative affairs of the Union. This model accentuates the spirit in the constitution for 

collaboration of states and the Union. Since India also follows the parliamentary form of 

government, the state governments are a subset of, and continually responsible to the state 

legislature. Hence this model does not significantly deviate from the original model of state 

legislatures acting as the fount for the upper house of the Indian Parliament. The numerically 

smaller ministerial delegations that constitute this reformed house might even restore dignity and 

order to the parliamentary proceedings.      

 
51 The Basic law for the federal republic of Germany, Article 51 
52 Ibid, Article 53 
53 Supra note 17, Article 88 
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5. Challenges in the implementation of the model 

The Constitution of India envisioned a permanent upper house elected from the State legislatures, 

and hence the provisions, powers and role of the House were uniquely designed for the purpose, 

and would require substantial change to suit the reformed house constituted of state government 

delegations. The question of legislative deadlock is of significance in a bicameral system. In the 

case of money bills, the lower house has a clear and final decisive power, and the same can be 

retained in line with the spirit of parliamentary form of government. No resolution has been 

devised for deadlock in the constitutional amendment bills in the constitution. It can be surmised, 

that it was intended for both houses to approve any proposal for amendment independently, and 

this provision also can be retained. In fact, the approval of the reformed Rajya Sabha automatically 

indicates the approval of majority of the sending state governments also, since all of them would 

be enjoying a legislative majority respectively. The question of legislative deadlock arises in the 

case of ordinary bills. The Constitution has devised the solution of joint session for such a scenario. 

Considering the numerical inferiority of the Rajya Sabha this benefits the Lok Sabha, whose 

speaker also presides over the joint session. A joint session cannot be prescribed for the reformed 

Rajya Sabha, since its numerical inferiority will be rather substantial.  The mechanism used in the 

German system can be analysed in this scenario. A mediation committee, jointly composed from 

the membership of both the houses is convened for consideration of the legislative proposals. The 

mediation committee reflects the constructive friction that arises between the federal government 

and the states. A super-majority can be used by the lower house to overrule the upper house. The 

calibration of this procedure may be designed in reforming the Rajya Sabha to ensure the balance 

of legislative power as is felt to be suited to the Indian parliamentary scenario.  

It may be noted that the Bundesrat enjoys a special place in the German constitutional system. 

Federal Government bills are first submitted to it for consideration54. Also, in the case of a 

legislative emergency, declared by the President on request by the Government with the consent 

of the Bundesrat, an urgent bill may be enacted and brought into force, despite its rejection by the 

Bundestag55. This unique provision, allows the convergent force of the federal and state 

 
54 Supra note 51,  Article 76,  
55 Ibid, 81, German 
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governments to enact an urgent law even in the face of opposition from the popularly elected 

legislative house.  The Indian system provides a clearer route for urgent legislations by way of the 

wide power of the Indian president to issue ordinances56 that have the force of legislation, when 

parliament is not in session. 

In the Indian polity, the formation and alteration of states can be enacted by law by the Parliament 

itself57, with only a consultative role for the state legislatures concerned. This is a highly 

centralising provision of the Constitution, with the states being destructive at parliamentary whim. 

The reform of Rajya Sabha by co-opting state governments will ensure that there is a role and 

representation for the states as well in the decisions regarding reconstitution of states within the 

Union. 

Union Territories in India are regions that are directly administered by the Union Government 

through nominated administrators. These regions are quite small and most lack elected legislatures. 

The question of representation of Union territories requires consideration. The present Rajya Sabha 

only provides for representation from Union Territories having state legislatures; the other union 

territories are un-represented58. Nonetheless, cooperative federalism as designed in bodies like the 

NITI Aayog Governance council has the representative membership of Union Territory 

administrators. The provisioning of such membership in a reformed Rajya Sabha is ill-advisable, 

since it will be tantamount to the Union government indirectly earning membership. The inevitable 

evolution of democratic legislatures, and responsible governments thereto, should be the necessary 

pre-condition for representation in the reformed Rajya Sabha as well. This is the principle in force, 

in the present set up as well.   

There are certain scenarios of exception envisioned and designed in the Constitution itself. The 

suggest reform of the Rajya Sabha is to provide for the direct representation of the state 

government. In the event of declaration of emergency in a state due to breakdown of constitutional 

machinery59, the Union government through the Governor takes over the role of the executive and 

 
56 Supra note 17 Article 123 
57 Ibid Article 3 
58 Ibid Fourth Schedule 
59 Ibid, Article 356 
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the Union parliament takes over the role of the legislative branch of the state. This will create a 

lapse in the membership of that state in the Rajya Sabha. It is also possible that multiple states are 

simultaneously under emergency. The right of representation of the state in the reformed Rajya 

Sabha cannot be lapse into the Union parliament itself. The dismissed government also cannot 

retain the membership of the house. The premise behind the reform in the Rajya Sabha is to re-

design it as a constitutional space for the convergence of the state governments and the Union 

government. The abstention in such states of exception can only be treated as such. It may be noted 

that, in the constitutional process of reconstitution of the state of Jammu and Kashmir, the 

President ordered60 that the Constituent Assembly be replaced with the Governor and the 

legislative assembly. The legislative assembly itself was under suspended animation due to 

emergency. The convergence of these states of exception are hence possible, and therefore it is 

better to retain the membership of a reformed Rajya Sabha only to elected state and union territory 

governments and keep other exceptional vacancies unfilled.  

The Lok Sabha may be dissolved from time to time by the President of India. The Rajya Sabha 

being a permanent house may be required to fulfil certain functions, like the approval of 

presidential declaration of emergency61. It may be noted that the reformed Rajya Sabha with the 

impugned state government as a member would be required to deliberate and decide on its own 

dismissal. A hypothetical scenario wherein all the state governments are dismissed or the 

Parliament by law reconfigures all the states into a single union territory, needs to be considered 

and redressed. There have been instances, like in 1977 and 1980 where multiple state governments 

have been dismissed when there was a transfer of power in the Union government. Jurisprudence 

has since evolved curtailing the arbitrary invocation of Article 356 of the Constitution, and 

bringing the same under judicial review62. Nonetheless, it is surmised that the Upper house 

constituted of state governments itself will act as a check towards whimsical or arbitrary exercise 

of powers of emergency and exception. All aforementioned actions like declaration of emergency 

require parliamentary approval, including that of the Rajya Sabha independently. Hence this 

 
60 The Constitution (Application to Jammu and Kashmir) Order, 2019, The Gazette of India, August 5 2019 
61 Supra note 17, Article 352 
62 Rameshwar Prasad & Ors vs Union Of India & Anr, Writ Petition (civil)  257 of 2005 
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reform will in fact, reduce the possibility of any such unconstitutional or centralising legislative 

self-coup.  

The parliamentary form of government has ascribed certain roles and necessities from the upper 

house as well. This includes participation in parliamentary committees, and in questioning the 

government through various parliamentary tools like question hour. It will be against the propriety 

for the state governments to be empowered like that against the Union government. This includes 

a situation wherein a union minister is summoned by a Rajya Sabha committee. Hence, in line 

with the ideals of cooperative federalism, on which this reform is circumscribed, the powers of the 

house over the government would need to be removed, except on legislative affairs. The 

continuance of the Lok Sabha will ensure that such parliamentary canons of responsible 

government are upheld.  

The present Rajya Sabha also acts a pool of senior parliamentarians, including eminent 

personalities nominated by the President. The Council of Ministers is drawn from this house too. 

The intended reform of Rajya Sabha will limit ministerial roles to directly elected members of the 

lower house alone. This is of course democratically appropriate. The members of Rajya Sabha by 

virtue of being delegates of state governments would be ineligible for any office under the Union. 

In this regard, a further reform is suggested wherein the power of the President to nominate 

members be numerically widened and the same be transferred to the Lok Sabha. Since, the lower 

house provides confidence and supply to the government; and hence to avoid subverting of the 

democratic mandate, such nominated members may be disqualified from voting during 

proceedings. Such nominated non-voting membership may be allowed in the Rajya Sabha. 

Another solution would be for the Union government also to have representation by delegation in 

the Rajya Sabha; or for the Lok Sabha itself to elect a fixed share of members to Rajya Sabha. 

Such solutions, ensuring that the federal spirit is not subverted, can ensure that the Rajya Sabha 

continues to act as a pool of parliamentarians.  

The members of Rajya Sabha also form a key component of the electoral colleges electing the 

President and Vice President. Upon reconstitution of the house as an assembly of state government 

delegations, this electoral role would have to be naturally foregone. The unique constitutional role 
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of the Vice President as the Chairman of the Rajya Sabha needs to be resolved. His removal is also 

initiated in this house63. The German counterpart, Bundesrat elects one of the heads of the 

constituting state governments as its Chairman. Interestingly, the Chairman of the Bundesrat 

succeeds the President of the Republic on occasion of any exception or vacancy. It is suggested 

that the existing role of the Vice President and the accompanying constitutional provisions be 

retained, since they do not contravene or impede the scheme in any manner. The same holds true 

for the judicial role of the Rajya Sabha in impeachment of functionaries like judges of the Supreme 

Court and the High court, Chief Election Commissioner, etc.  

The existing unique powers of Rajya Sabha can be retained, and actually may gain more 

significance in light of the reform. The creation of All India Services to serve in state and Union 

governments would be better served with the implied consent of state governments. The same 

holds true for the invocation of the special power of the Parliament to legislate on subjects in the 

state list, when enabled by a special majority in the Rajya Sabha.   

It may furthered be mused that this model of reform of Rajya Sabha may be extended to the state 

legislatures as well. Presently, bicameralism is not universal in the states. Certain states only have 

bicameral legislatures64. This upper house, legislative council has negligible legislative powers, 

and is purely deliberative and recommendatory65. It is constituted through elections from the state 

legislative assembly, local self-government bodies, and special electorates of graduates and 

teachers, and also from nomination by the Governor of the state66. The legislative council can also 

be reconstituted by providing direct representation by delegations from the local self-government 

bodies like the District or block or lower level Panchayat or urban local body. The Legislative 

council will gain more legitimacy and also act as a forum for cooperation between this third tier 

of governance and the State government. Also, the local bodies are highly dependent on the state 

government on fiscal, administrative and constitutional matters. Hence, such direct representation 

and stake in legislative affairs will imbue constructive cooperation. 

 
63 Supra note 17, Article 67 
64 Ibid, Article 169 
65 Ibid, Article 197 
66 Ibid, Article 170 
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6. Conclusion 

Indian federalism has been facing several political challenges, regarding demand for statehood, 

secession, rise of assertive regional parties and imminent constitutional deadlines for re-

apportionment due to demographic change. The fair representation of regional interests can 

alleviate political pressure. The existing redundancies in the design of Rajya Sabha are hence an 

opportunity. Instead of its abolition, the Rajya Sabha can be rejuvenated as a new forum for 

cooperative federalism where the Union and the states constructively engage and decide, with 

constitutional sanctity. This reform of directly engaging the state governments as a constituent 

legislative house of the Parliament has a precedent in German constitutional model. The model 

has been functioning well, and has acted as a vent for pressures and interests of the states. This 

reform will ensure that the centripetal tendencies of the Union government are balanced out 

through meaningful representation, engagement and empowerment of the States and their 

governments. 

 


